Comments of the

National Consumer Law Center
(On behalf of its Low-Income Clients)
and
Consumers Union
Consumer Federation of America
Docket No. R-1234
Proposed Amendment to Regulation E
and
Official Staff Commentary
Regarding
Disclosure Obligations of ATM Operators

These comments' are submitted by the National Consumer Law Center (on behalf of its
low income clients),” Consumers Union® and Consumer Federation of America,' regarding
proposed changes to the rules for initial disclosures on ATM machines relating to fees charged to
consumers who are not customers of the financial institution. This issue is relatively simple and
straightforward. The Electronic Funds Transfer Act prohibits an ATM operator from charging
any fee for the use of the ATM unless a notice has been placed on the machine of “the fact that a
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fee is imposed by such operator for providing the service . . . . The analysis regarding exactly
what this requires then must flow from this key requirement in the governing federal law.

We believe that the Electronic Funds Transfer Act would permit signage at the ATM
machine which indicated that the fee is not charged in every instance, so long as the sign
adequately informs those consumers who will be charged a fee that they will be charged a fee.
The accommodation to those ATM operators who do not charge a fee in every instance should
not swallow the essence of the requirement in the federal law — that those consumers who will be
charged a fee be adequately notified of that fact. This analysis then leads us to propose that the
general intent of the Board’s proposal to allow different information to be posted at ATM
machines which do not always charge fee, can be accomplished, but not in the way that the Board
currently proposes. The notice that is crafted pursuant to the exception considered in this docket
must be narrow and carefully crafted to ensure that the law’s original intent is carried out.

The proposal made in the current docket that the signage at the ATM machine simply say
that a fee “may” be imposed accomplishes the goal of the institutions to indicate that the fee is
not always imposed. However, it would not comply with the federal law’s requirement that
consumers who will have a fee imposed be adequately notified of that fact. No consumer who
reads the notice proposed in this docket would know whether they were going to be charged a fee
or not from a notice that said a “fee may be imposed.” To accomplish the explicit requirement of
the Electronic Funds Transfer Act, as well as the clear intent of the Act, the notice on the ATM
machine must clearly indicate to those consumers who will be charged a fee that fact.

We do not disagree with the intent of the proposed change that information indicating that
some consumers will not be charged a fee should also be available. We also understand that
financial institutions posting these notices do not want too long or complicated a disclosure, and
we believe that too much information in a sign on the ATM machine is likely to confuse
consumers and defeat the basic purpose of this disclosure. These dueling goals do not prohibit a
rather simple solution, however. The proposed disclosure would simply have to be redrafted.

Because the circumstances in which fees will not be charged are generally limited — and
most likely to be limited to international cardholders, or in the relatively rare circumstances when
the cardholder’s bank has an agreement with the ATM owner, it is important that the disclosure
not create a misleading impression. A general statement — by itself using the word “may” is likely
to imply a much higher likelihood of the absence of a charge than in fact will be experienced by
most consumers.

We propose that the regulations governing the notice posted on the ATM machine be
rewritten to clearly state these options, as follows (new language is underlined):

205.16 Disclosures on automated teller machines

(b) General. An automated teller machine operator that

515 U.S.C. 1639b)(d)(3)(A)().



imposes a fee on a consumer for initiating an electronic fund
transfer or a balance inquiry shall disclose that fact and the amount
of the fee, in a clear and conspicuous manner.

¢) On the machine whenever a fee is imposed upon all
customers. A notice must be placed in a prominent and
conspicuous location on or at the automated teller machine that a
fee will be imposed for providing electronic fund transfer services
or a balance inquiry.

(d) On the machine whenever a fee may be imposed on
some customers. A notice must be placed in a prominent and
conspicuous location on or at the automated teller machine that a
fee will be imposed for providing electronic fund transfer services
or a balance inquiry except [as applicable] (to some cardholders of
foreign banks), (cardholders whose issuer has made arrangements
for a fee waiver), (cardholders issued pursuant to some
governmental programs).

(e) Screen or paper notice. Provide the notice required by
paragraph (b)tHandtb)t2) of this section either by showing it on
the screen of the automated teller machine or by providing it on
paper, before the consumer is committed to paying a fee.

This consideration of a change in the Regulations and Official Staff Commentary is an
accommodation to those institutions who do not charge fees in all instances and want to disclose
that fact. We do not want to discourage institutions from agreeing to waive ATM fees by
requiring a notice that might dictate the practice of charging those fees, and we do not want the
disclosure itself to be misleading, and thereby rendered meaningless. However, the underlying
requirement that those customers who will be charged a fee must be notified of that fact both at
the ATM machine and on the ATM screen before the consumer is committed to the transaction,
must be the leading principle in the crafting of this exception. Therefore, the primary purpose of
the notice on the machine must be to adequately apprise consumers of that fact — that the fee will
be charged unless the customer fits into one of a specified number of categories.

Allowing the notice on the ATM machine to state that fees may be imposed for use of the
machine, without any explanation of the circumstances under which fees will be charged
completely defeats the purpose of the federal law’s requirement — it does not inform consumers
of those machines at which they will be charged a fee. The proposal currently in the docket
would not be in compliance with the EFTA. However, the same goals can be accomplished with
the language that we have proposed.
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