Consumer Arbitration Agreements (2006 Supplement)

Cumulative Index

This is a cumulative index. Only use this index, not the index in the main volume that
is now superseded. When a section is referenced in this index, turn to that section in both
the main volume and this supplement. Section references followed by “S” are found
only in this supplement.

ACTIONS fraud in the factum, 4.5.2
see CLAIMS; CLASS ACTIONS; LITIGATION illegal contracts, 4.5.5
ADHESION CONTRACTS mental incapacity, 4.5.2
defined. 4233 usurious contracts, 4.5.6
procedural unconscionability, 4.2.3.3 void vs. voidable, 4.5.6
AMERICAN ARBITRATION ASSOCIATION (AAA)
ADMINISTRATIVE AGENCIES
consumer arbitration agreements, binding effect, 6.4.3 see also ARBITRATI.ON SER VICE PROVIDERS
fee schedule, unconscionability, 4.3.2.2

AFFINITY GROUPS rules not binding on court, 7.5
arbitration agreements, 6.4.2 rules of procedure, Appx. B.1
AGENTS California disclosures, Appx. B.1.4

class arbitration rules, Appx. B.1.3

arbitration agreements, enforcement by, 6.3.4 commercial rules, Appx. B.1.1

AGREEMENTS consumer due process protocol, Appx. B.1.5
adhesion contracts, see ADHESION CONTRACTS consumer rules, Appx. B.1.2
binding arbitration, see PRE-DISPUTE BINDING ARBITRA- status as private body, 8.2

TION AGREEMENTS summary of resources found on CD-Rom, Appx. 1.2

condition precedent contracts, 4.5.4
contract defenses, see CONTRACT DEFENSES
electronic agreements, see ELECTRONIC AGREEMENTS
existence of agreement, formation, 3
assent to agreement, 3.4, 3.8.5
bill stuffers, 3.8
contract law determination, 2.4.2, 3
electronic agreements, 3.4.2
illusory agreements, 3.3, 4.7

APPEALS
arbitration decisions, see JUDICIAL REVIEW
judicial orders, 9.5
motions to compel arbitration, 2.2.2.1, 9.5.2
pendent jurisdiction, 9.5.3
state court orders, 9.5.4
limitations on, 1.3.7
non-mutual appeal rights, 4.3.3.6

incorporation by reference, 3.4.1.2 ARBITRABILITY
judicial determination, 2.4.4 arbitration re, 2.4.4
mutuality, 4.3.3.2, 4.7 contempt proceedings, 6.4.3
no presumption, 3.1 determinations
signature, 3.4.1.2 ambiguous language, 6.1.3
superseded agreements, 3.6 class proceedings, 9.4.2.1
unambiguous and unequivocal language, 3.2, 6.1.3 earlier or later agreements, 6.2.4
unilateral clauses, 3.7 judicial determination, 2.4.4, 6.1.2, 7.3.4
voluntary, knowing and intelligent doctrine, 3.5 jurisdiction, 6.1.2
fraud in the factum, 4.5.2 jury determination, 9.2
fraud in the inducement, 4.6 language of clause determinative, 6.1.1
integration clauses, 3.6 non-arbitrable claims, 6.2.5
standard form agreements, procedural unconscionability, 4.2.3.3 non-signatories, 6.3, 6.4
state regulation, 4.9 removal to federal court, 9.3.1
unconscionability, 4.2-4.4 self-help remedies, 6.2.3
unilateral change or additions, 3.7, 3.8 tort claims, 6.2.2
void agreements, 4.5 UDAP claims, 6.2.1
cancelled sales, 4.5.3 discovery rights, 9.1
condition precedent contracts, 4.5.4 Magnuson-Moss claims, 3.7.3, 5.2.2.1
determination in court or arbitration, 4.5.1, 4.5.3 sample brief, Appx. G
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ARBITRABILITY (cont.)
vacating award based on lack of, 10.4.5
debt collection actions, 11.5.5.2S

ARBITRATION
arbitrators, see ARBITRATORS
awards, see ARBITRATION AWARDS; ARBITRATION
DECISIONS
bankrupt debtors, claims against, 5.2.3
bias, see BIAS
class arbitrations, 9.4
clauses, see PRE-DISPUTE BINDING ARBITRATION
AGREEMENTS
compelling
motion to compel, see MOTION TO COMPEL ARBITRA-
TION
waiver of rights, see under WAIVER
consolidation of claims, 9.4.3.4
debt collection via, 11
see also DEBT COLLECTION
decisions, see ARBITRATION DECISIONS
discovery rights, see DISCOVERY
fees, see FEES
hearings, see HEARINGS
impact on consumers,
studies of, 1.5S
summary of resources found on CD-Rom, Appx. 1.7
informal nature, 5.2.2.6
jurisdiction, see JURISDICTION
litigation alternative, see LITIGATION
mechanisms, see ARBITRATION SERVICE PROVIDERS
mediation distinguished, 1.2
NCLC manual, overview, 1.1
summary of CD-Rom resources, Appx. I
web-based text searching, 1.1
pre-dispute agreements, see PRE-DISPUTE BINDING
ARBITRATION AGREEMENTS
procedures, see PROCEDURES
service providers, see ARBITRATION SERVICE PROVIDERS
statute of limitations shortening, 4.3.6.4, 5.3.2.7
statutory claims, 5.1, 10.5.3, 10.5.4.1
statutory law
federal law, see FEDERAL ARBITRATION ACT (FAA)
state law, see STATE LAW
“unless prohibited by applicable law,” 2.3.4
venue, see VENUE

ARBITRATION AGREEMENTS
see PRE-DISPUTE BINDING ARBITRATION AGREEMENTS

ARBITRATION AWARDS
see also ARBITRATION DECISIONS
arbitrary and capricious awards, 10.5.5
contrary to law or facts, 11.5.5.8S
enforcement, 10.1, 11.6S
vacating, modifying, or confirming, 10
see also JUDICIAL REVIEW
affirmative actions seeking to, 11.7.1S
applicable law, 10.2.2
debt collection orders, 11.5S
grounds to confirm, 10.3S
jurisdiction, 10.2.1
lack of notice, 10.4.1, 11.5.5.3S
overview, 10.1
procedural challenges, 9.6.2S, 10.2.4.3, 11.5.5.4S
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procedure, 9.6.2S, 10.2

resisting confirmation, 11.6S

statutory grounds to vacate or modify, 10.4
timing, 10.2.4

vacating on merits, 10.5, 10.6S

venue, 10.2.5, 11.5.5.6S, 11.6S

ARBITRATION COSTS
see FEES

ARBITRATION DECISIONS

see also ARBITRATION; ARBITRATION AWARDS;
ARBITRATORS

explanation, failure to provide, 10.5.4.4

incomplete or indefinite, 10.4.5

injunctive relief, appropriateness, 4.3.6.3

judicial review, see JUDICIAL REVIEW

manifest disregard of the law, 10.5.4

procured by corruption, fraud or undue means, 10.4.2

public policy conflicts, 10.5.2

ultra vires, 10.4.5

written opinions, 10.5.4.4

ARBITRATION MECHANISMS
see ARBITRATION SERVICE PROVIDERS

ARBITRATION SERVICE PROVIDERS
see also ARBITRATORS
AAA, see AMERICAN ARBITRATION ASSOCIATION
(AAA)
bias, 4.3.4
defenses to allegations of, 4.3.4.3
National Arbitration Forum, 4.3.4.2, 11.7.2.2S
repeat player bias, 10.4.3.1, 11.1S, 11.5.5.5S, 11.7.2S
sample brief, Appxs. H, H.1S
unconscionability, 4.3.4.1
debt collection by, 11.1S
designated forum not possible, effect, 4.4.2
fees, see FEES
injunctive relief, authority, 4.3.6.3
JAMS, see JAMS
NAF, see NATIONAL ARBITRATION FORUM (NAF)
rules limiting punitive damages, 9.6.3.3S
rules of procedure
American Arbitration Association, Appx. B.1
failure to follow, 11.5.5.4S
JAMS, Appx. B.3
National Arbitration Forum, Appx. B.2
unconscionability, 11.7.4S
state law regulation, federal preemption, 2.2.4
statute of limitations, shortened, 4.3.6.4, 5.3.2.7
warranty arbitrations, designation in agreement, 5.2.2.8.5

ARBITRATORS

see also ARBITRATION SERVICE PROVIDERS

acting outside powers, 9.6.3.2S, 10.4.5

arbitrability determinations, 2.4.4

arbitral immunity, 10.7S

bias, see BIAS

California standards, summary of resources found on CD-Rom,
Appx. L5

class proceeding determinations, 9.4.2.1

corruption, 10.4.3

decisions, see ARBITRATION DECISIONS

deposing for judicial review purposes, 10.5.4.4
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ARBITRATORS (cont.)
disclosure requirements, 10.4.3.1
California statute, 10.4.3.3
ex parte communications, 10.4.3.2
disregard of law, 9.6.4S, 10.5.4
evident partiality, 10.4.3
ex parte communications, 10.4.3.2
generally, 10.4.3.1
failure to explain decision, 10.5.4.4
fees, see FEES
impartiality concerns, 1.3.3
evident partiality, 10.4.3
unconscionability, 4.3.4
improper selection, 11.5.5.7S
misconduct, 10.4.4
misinterpretation of law, 10.5.4.1
pro bono arbitrators, 4.3.2.2
procedural determinations, 7.3.4
public policy violations, 9.6.4S
punitive damages

challenges to arbitrator’s authority, 9.6.3S
refusal to hear evidence or grant adjournment, 10.4.4

scope determinations, 6.1.1, 6.1.2

state law regulation, federal preemption, 2.2.4

unconscionability determinations, 4.2.1
voidability determinations, 4.5.1, 4.5.3
waiver determinations, 7.3.4

ASSENT

arbitration agreements, 3.4
bill stuffers, 3.8.5
electronic assent, 3.4.2

ASSIGNEES

arbitration agreements, enforcement, 6.3.4

ATTORNEY FEES AND COSTS
debt collection via arbitration, 11.4S
limitations on, 4.3.6.2, 5.3.1.1, 5.3.2.2
loser pays rules, 4.3.8, 5.3.2.3

AUTOMOBILE SALES

arbitration agreement, enforcement by manufacturer, 6.3.4

sample discovery
directed to dealer, Appx. D.4
directed to financer, Appx. D.3

directed to tile pawn company, Appx. D.6

AWARDS
see ARBITRATION AWARDS

BAD FAITH

breach of good faith covenant as waiver, 7.4.2

contract law defense, 4.8

BANKRUPTCY PROCEEDINGS
binding arbitration, 5.2.1.3, 5.2.3
rescission claims, 4.5.3

BIAS
arbitration service provider, 4.3.4
defenses, 4.3.4.3

National Arbitration Forum, 4.3.4.2, 11.7.2.2S
repeat player bias, 10.4.3.1, 11.1S, 11.5.5.5S, 11.7.2S

sample brief, Appx. H
arbitrators

evident partiality, 10.4.3

impartiality concerns, 1.3.3

unconscionability, 4.3.4
discovery, right to, 9.1.2
judicial review grounds, 4.3.4.1, 10.4.3, 11.5.5.5S
repeat player bias

challenging award based on, 11.5.5.5S

debt collection via arbitration, 11.1S

evident partiality, 10.4.3.1

unconscionability, 11.7.2S

BILL STUFFERS

arbitration clauses, enforceability, 3.8
consumer assent, 3.8.5
notice, 3.8.4

BINDING ARBITRATION CLAUSES
see PRE-DISPUTE BINDING ARBITRATION AGREEMENTS

BRIEFS
see PLEADINGS

BURDEN OF PROOF

see also EVIDENCE

arbitration clauses, retroactivity, 6.2.4
arbitration fees, excessiveness, 5.4.2, 9.1.2
corruption, fraud, or undue means, 10.4.2
FAA applicability, 2.3.1

waiver of arbitration, 7.3.1

CASE LAW
bill stuffer change in terms, 3.8.2.1
class claims where arbitration agreement silent
Bazzle decision, 9.4.2
Champ decision, 9.4.3
post-Bazzle cases, 9.4.2.4
pre-Bazzle cases, 9.4.3
Magnuson-Moss and arbitration, 5.2.2.5
non-mutuality
as unconscionable, 4.3.3.3
not unconscionable, 4.3.3.4
research aids, 1.1
unconscionable fees, 4.3.2.5

CIVIL RIGHTS CLAIMS
see also CONSTITUTIONAL RIGHTS
binding arbitration, 5.2.1.3

CLAIMS
see also LITIGATION; PLEADINGS
class actions, see CLASS ACTIONS
consolidation of claims, 9.4.3.4
constitutional, see CIVIL RIGHTS CLAIMS
enforcement officials, 6.4.3
public injunctive relief, 4.3.6.3

FAA preemption, 2.2.1.4
statutory claims, see STATUTORY CLAIMS
tort claims, see TORT CLAIMS
UDAP claims, see UDAP CLAIMS
warranty claims, see WARRANTY CLAIMS

CLASS ACTIONS
Bazzle decision, 9.4.2
Champ decision, 9.4.3
class arbitrations, 9.4
AAA rules, Appx. B.1.3
arbitrability determinations, 9.4.2.1
state law determination, 9.4.2.2
consolidation of claims distinguished, 9.4.3.4
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CLASS ACTIONS (cont.)
limitations on, 1.3.2, 5.3.2.5, 9.4.1
express prohibitions, 9.4.5
federal court view, 9.4.3.3
sample briefs challenging, Appx. F
state court view, 9.4.4
unconscionability, 4.3.7, Appxs. F, F.4S
sample complaint, Appx. C

CLEARINGHOUSE NUMBERS

see also SARGENT SHRIVER NATIONAL CENTER ON
POVERTY LAW

documents and unpublished cases, 1.1

COLLECTION ACTIVITIES
see DEBT COLLECTION

COMPLAINTS
see also CLAIMS; PLEADINGS
sample class action complaint, Appx. C

CONTEMPT PROCEEDINGS
arbitrability, 6.4.3

CONSTITUTIONAL RIGHTS
see also CIVIL RIGHTS CLAIMS
equal protection rights, 8.2
improper delegation of power, 8.3
jury trial rights, 8.1
waiver
jury trial, 8.1
silence as, 3.8.5.2
state laws requiring, 8.1.2
voluntary, knowing and intelligent, 3.5

CONSUMER CONTRACTS
see ADHESION CONTRACTS; AGREEMENTS; CREDIT
AGREEMENTS; SALES AGREEMENTS

CONSUMER DEBTS
see DEBT COLLECTION

CONSUMER REMEDIES
see STATUTORY CLAIMS

CONTRACT DEFENSES
bad faith, 4.8
duress, 4.8
formation of agreement, 3
illusory agreements, 3.3, 4.7
integration clauses, 3.6
lack of assent, 3.4, 3.8.5
state law application, 2.4.2
superseded agreements, 3.6
unambiguous and unequivocal, 3.2
unilateral additions, 3.7, 3.8
voluntary, knowing and intelligent doctrine, 3.5
fraud in the factum, 4.5.2
fraud in the inducement, 4.6
frustration, 4.8
impossibility, 4.8
incapacity, 4.8
judicial determination, 2.4.4
lack of mutuality, 4.7
misrepresentations, 4.5.2, 4.6
mistake, 4.8
state law determination, 2.2.3.2, 2.4
state law regulation, 4.9
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unconscionability, 4.2—4.4
partial unconscionability, 4.4
procedural unconscionability, 4.2.3
state law application, 2.4.3
substantive unconscionability, 4.3
undue influence, 4.8
void contracts, 4.5
cancelled contracts, 4.5.3
condition precedent contracts, 4.5.4
fraud in the factum, 4.5.2
illegal contracts, 4.5.5
lack of mutuality, 4.7
mental incapacity, 4.5.2
usurious contracts, 4.5.6
waiver, 7

CONTRACTS
see AGREEMENTS; CONTRACT DEFENSES

COOLING-OFF PERIODS
effect on arbitration clauses, 4.5.3

CORRUPTION
arbitrators, 10.4.3
awards procured by, 10.4.2

COSTS
see ATTORNEY FEES AND COSTS; FEES

COURT ORDERS
see also JURISDICTION; MOTION TO COMPEL
ARBITRATION
appeals, 9.5
pendent jurisdiction, 9.5.3
state court orders, 9.5.4
judicial review of arbitration decision, see JUDICIAL REVIEW
violations, arbitrability, 6.4.3

CREDIT AGREEMENTS

see also AGREEMENTS; CREDIT CARDS

affinity groups, 6.4.2

arbitration clauses, see PRE-DISPUTE BINDING ARBITRA-
TION AGREEMENTS

contract defenses, see CONTRACT DEFENSES

debt collection under, see DEBT COLLECTION

state regulation, 4.9

TIL remedies, see TIL REMEDIES

void agreements, 4.5

CREDIT CARDS
see also CREDIT AGREEMENTS
affinity cards, 6.4.2
bill stuffer arbitration clauses, 3.8
use of card as assent, 3.8.5
sample discovery pleadings, Appx. D.1, Appx. D.2

CREDITORS
debt collection, see DEBT COLLECTION
sample discovery directed to auto financer, Appx. D.3

DAMAGES

limitations on, 1.3.7, 5.3.1.1
punitive damages, 5.3.2.4, 9.6.3.3S, 9.6.3.4S
sample briefs, Appx. E
unconscionability, 4.3.6.1

DEALERS
arbitration agreement, enforcement by manufacturer, 6.3.4
sample interrogatories, Appx. D.4



Cumulative Index / 2006 Supplement FEDERAL

References are to sections; references followed by “S” appear only in this Supplement

DEBT COLLECTION
arbitration as a collection technique, 11
broad-based, affirmative challenges, 11.7S

government enforcement actions against, 11.7.5S

judicial review of award, 11.5S
national banks, 11.7.5S

overview, 11.1S

participating in the proceeding, 11.4S
threats re, 11.2.1S

unconscionability, 11.7S

DEFINITIONS

binding arbitration, 1.2

contract of adhesion, 4.2.3.3

pre-dispute arbitration agreement, 1.2
pre-dispute binding arbitration agreement, 1.2

DEPOSITIONS

see also DISCOVERY

arbitrators for judicial review purposes, 10.5.4.4
sample notice, Appx. D.2.4

DISCLOSURE
arbitrators
business relationships, 10.4.3.1
California statute, 10.4.3.3
ex parte communications, 10.4.3.2
California disclosures
AAA rules of procedure, Appx. B.1.4
JAMS rules of procedure, Appx. B.3.3.2
overview, 10.4.3.3

summary of resources found on CD-Rom, Appx. 1.5

warranty arbitration, 5.2.2.8
service contracts, 5.2.2.8.4
written warranties, 5.2.2.8.2

DISCOVERY

deposition of arbitrator, 10.5.4.4

limitations on, 1.3.5

rights re enforceability issues, 9.1
precedent upholding, 9.1.2

sample pleadings, Appx. D

DOCUMENT REQUESTS
see also DISCOVERY
sample pleadings, Appx. D
auto financer, Appx. D.3.2
auto title pawn company, Appx. D.6

credit card issuer, Appx. D.1, Appx. D.2.2, Appx. D.2.3

pay day loan company, Appx. D.5

DURESS
contract law defense, 4.8

ELECTRONIC AGREEMENTS
“browse-wrap” agreements, 3.4.2
“click-wrap” agreements, 3.4.2
formation, 3.4.2

EMPLOYMENT-RELATED STATUTORY CLAIMS

binding arbitration, 5.2.1.3, 5.3.1.1
excessive charges, 5.4.3.1
limits on class actions, 5.3.2.5
one-sided control by employer, 5.5

ENFORCEMENT AGENCIES

see GOVERNMENT ENFORCEMENT AGENCIES

EQUITABLE ESTOPPEL
arbitration agreements, enforcement, 6.3.2

EQUITABLE RELIEF
arbitration forum, restrictions, 4.3.6.3, 5.3.2.6

EVIDENCE

see also BURDEN OF PROOF
re-examination on judicial review, 10.5.4.3
refusal to hear, judicial review, 10.4.4

EXTENDED WARRANTIES
see also WARRANTIES
binding arbitration clauses, disclosure requirements, 5.2.2.8.4

FEDERAL ARBITRATION ACT (FAA)
appeal rules, 9.5.1
arbitration clauses, policy favoring enforceability, 2.1, 7.1
limits on, 2.1.2
conflicts with other federal statutes, 5
Bankruptcy Code, 5.2.3.2
explicit conflicts, 5.3
generally, 5.1
high arbitration fees as, 5.4
Magnuson-Moss Warranty Act, 5.2.2
one-sided control of arbitration process as, 5.5
per se inconsistency, 5.2
insurance disputes, application, 2.3.3
judicial review procedures, 10.2.2
application, 10.1
grounds to confirm award, 10.3S
grounds to vacate or modify award, 10.4.1
timing requirements, 10.2.4.1, 10.2.4.2
venue, 10.2.5
limited applicability, 2.3
burden of proof, 2.3.1
interstate commerce, 2.3.1
procedural provisions, 2.2.2
judicial review, 10.2.2
jury trials, 9.2
punitive damages, limit on, 9.6.3.4S
state law preemption, sece FEDERAL PREEMPTION
text, Appx. A

FEDERAL JURISDICTION
diversity jurisdiction, 9.3.1.2
federal question jurisdiction, 9.3.1.3
judicial review, 10.2.1

FEDERAL PREEMPTION
implied conflict preemption, 2.2.3.3
presumption against preemption, 2.2.3.3
public injunctive relief claims, 2.2.1.4
state arbitration law, 2.2
judicial review of award, 10.2.2
laws regulating arbitrators and services, 2.2.4
laws that limit enforceability, 2.2.1
procedural provisions, 2.2.2, 9.2
state non-arbitration law, 2.2.3
consumer protection law, 2.2.3.3
contract law, 2.2.3.2
laws applying only to certain contracts, 2.2.3.3
laws effectively prohibiting arbitration, 2.2.1.3, 2.2.1.4
voluntary, knowing, and intelligent doctrine, 3.5.2

FEDERAL TRADE COMMISSION (FTC)
see GOVERNMENT ENFORCEMENT AGENCIES
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FEES
American Arbitration Association, 4.3.2.2
attorney fees, see ATTORNEY FEES AND COSTS
breach of contractual obligation as waiver, 7.4.3
consumer disadvantage, 1.3.6
debt collection via arbitration, 11.4S
excessive as limitation on remedies, 4.3.6.5, 5.4
arbitration charges exceeding court fees, 5.4.3.1
burden of proof, 5.4.2, 9.1.2
charges deterring pursuit of claims, 5.4.3.2
loser pays rules, 5.3.2.3
reimbursement of fees, effect, 5.4.4
sample briefs, Appx. E
excessive as unconscionable, 4.3.2
debt collection actions, 11.7.3S
hardship reduction, 4.3.2.2
loser pays rules, 4.3.8
modification of agreement to avoid, 4.4.2
precedent, 4.3.2.5
sample briefs, Appx. E
National Arbitration Forum, 4.3.2.3, 11.4S
who pays, 4.3.2.4
loser pays rules, 4.3.8, 5.3.2.3
non-prevailing consumer, 5.4.4

FORUM
see ARBITRATION SERVICE PROVIDERS

FRAUD

awards procured by, 10.4.2
fraud in the factum, 4.5.2
fraud in the inducement, 4.6

GOVERNMENT ENFORCEMENT AGENCIES
collection via arbitration, actions against, 11.7.5S
consumer arbitration agreements, binding effect, 6.4.3

HEARINGS

see also PROCEDURES

adjournment refusal, judicial review, 10.4.4
consumer confusion, 11.7.4S

documentary hearings, 11.4S

failure to appear, 11.5.5.4S

in-person hearings, 11.4S

notice, see NOTICE

telephone hearings, 11.4S

ILLEGAL CONTRACTS
effect on arbitration clause, 4.5.5

IMPOSSIBILITY
contract law defense, 4.8

INCAPACITY
contract law defense, 4.8

INJUNCTIVE RELIEF

arbitration forum, restrictions, 4.3.6.3, 5.3.2.6
rescission remedy, effect, 4.5.3

public injunctive relief claims
appropriate forum, 4.3.6.3
FAA preemption, 2.2.1.4

INSTALLMENT SALES CONTRACTS
arbitration and integration clauses, 3.6

INSURANCE DISPUTES
applicable law, 2.3.3
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INTEGRATION CLAUSES
side documents, effect, 3.6

INTERNET CORPORATION FOR THE ASSIGNED

NAMES AND NUMBERS (ICANN)
arbitration awards by, 10.1

INTERNET RESOURCES
see WEB RESOURCES

INTERROGATORIES
see also DISCOVERY
sample pleadings, Appx. D
auto financer, Appx. D.3.1
car dealer, Appx. D.4
credit card issuer, Appx. D.1, Appx. D.2.1
pay day loan company, Appxs. D.5, D.7S

INTERSTATE COMMERCE
FAA applicability, 2.3.1

JAMS
see also ARBITRATION SERVICE PROVIDERS
rules of procedure, Appx. B.3
California disclosures, Appx. B.3.3.2
comprehensive rules, Appx. B.3.2
consumer arbitration policies, Appx. B.3.3
procedural fairness standards, Appx. B.3.3.1
streamlined rules, Appx. B.3.1

JUDICIAL REVIEW

applicable law, 10.2.2

contractual modification of review, 10.2.3
increase in scope, 10.2.3.2
limits on review, 10.2.3.1

debt collection orders, 11.5S
procedure, 11.5S

deposing of arbitrator, 10.5.4.4

grounds to confirm award, 10.3S
resisting confirmation, 11.6S

grounds to vacate or modify award, 10.4
arbitrator exceeding powers, 10.4.5, 11.5.5.4S
arbitrator improperly selected, 11.5.5.7S
arbitrator misconduct, 10.4.4
arbitrator partiality or corruption, 10.4.3, 11.5.5.5S
bias in arbitration mechanism, 4.3.4.1
breach of agreement, 7.4.2
corruption, fraud, or undue means, 10.4.2
debt collection actions, 11.5.5S
failure to follow rules, 11.5.5.4S
generally, 10.4.1
incomplete or indefinite awards, 10.4.5
inconvenient venue, 11.5.5.6S
lack of notice, 10.4.1, 11.5.5.3S
no arbitration agreement, 10.4.5, 11.5.5.2S
refusal to postpone hearing or hear evidence, 10.4.4

jurisdiction, 10.2.1

merits of decision as basis for vacating, 10.5
arbitrary and capricious awards, 10.5.5
contractually created standards, 10.2.3.2
contrary to facts, 11.5.5.8S
failure to explain decision, 10.5.4.4
manifest disregard of the law, 10.5.4, 11.5.5.8S
public policy conflicts, 10.5.2
re-examination of evidence, 10.5.4.3
statutory claims, 10.5.3, 10.5.4.1

overview, 10.1
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JUDICIAL REVIEW (cont.)
state versus federal court, 10.2.1
timing requirements, 10.2.4
confirming award, 10.2.4.2
extending time for vacating, 10.2.4.3, 11.6S
vacating or modifying award, 10.2.4.1
venue, 10.2.5

JURISDICTION
arbitrability issues, 2.4, 6.1.2, 7.3.4, 9.2
jury determination, 9.2
removal to federal court, 9.3.1
bankruptcy court, 5.2.3
combined arbitrable and non-arbitrable claims, 6.2.5
diversity jurisdiction, 9.3.1.2
federal question jurisdiction, 9.3.1.3
judicial review of arbitration decision, 10.2.1
motion to compel, 9.2
appeals, 9.5
pendent jurisdiction, 9.5.3
parallel proceedings in state and federal courts, 9.3.2
procedural questions, 7.3.4
scope issues, 6.1.2
unconscionability determinations, 4.2.1, 9.2
venue, 9.3.3S

JURY TRIALS
right to
see also CONSTITUTIONAL RIGHTS
enforceability issues, 9.2
FAA preemption, 2.2.1.3
waiver, 3.5, 8.1

LANGUAGE

inability to read English, 4.2.3.5

unambiguous and unequivocal, 3.2
interpreting ambiguous language, 6.1.3

LICENSES
failure of merchant to obtain, validity of contracts, 4.5.5

LIMITATIONS
see STATUTE OF LIMITATIONS

LITIGATION
see also STATUTORY CLAIMS
class actions, see CLASS ACTIONS
consolidation of claims, 9.4.3.4
jury trials, see JURY TRIALS
stay of proceedings, see STAY OF PROCEEDINGS
waiver of arbitration rights, 7.2, 7.5
delay enforcing arbitration, 7.3

LOSER PAYS RULES
enforceability, 5.3.2.3
unconscionability, 4.3.8

MAGNUSON-MOSS CLAIMS

see also STATUTORY CLAIMS

binding arbitration, 5.2.2
case law, 5.2.2.5
disclosure requirement, 5.2.2.8
enforceability, 3.7.3, 5.2.1.3, 5.2.2.1
sample brief, Appx. G
tie-in restrictions, 5.2.2.8.5

informal dispute settlement procedures, 5.2.2.2
vacating or confirming, 10.1

service contracts, 5.2.2.8.4

MANDATORY ARBITRATION
see PRE-DISPUTE BINDING ARBITRATION AGREEMENTS

MANUFACTURERS
dealer’s arbitration agreement, enforcement, 6.3.4

MEDIATION
arbitration distinguished, 1.2

MISREPRESENTATIONS
fraud in the factum, 4.5.2
fraud in the inducement, 4.6

MISTAKE
contract law defense, 4.8

MOTION TO COMPEL ARBITRATION
appeals, 2.2.2.1, 9.5.1, 9.5.2.1

class action issues, 9.4

delay in filing, effect, 7.3

discovery rights, 9.1

jurisdiction, 9.2

removal to federal court, 9.3.1.2

stay pending state court proceedings, 9.3.2

MOTION TO VACATE
see JUDICIAL REVIEW

MULTIPLE DAMAGES
limits on, 1.3.7
punitive damages limitations as, 5.3.2.4

NATIONAL ARBITRATION FORUM (NAF)
see also ARBITRATION SERVICE PROVIDERS
bias challenges, 4.3.4.2
repeat player bias, 11.7.2.2S
code of procedure, Appx. B.2
debt collection via, 11.1S
fee schedule, unconscionability, 4.3.2.3
sample discovery pleadings
second subpoena for document production, Appx. D.2.6
subpoena for document production, Appx. D.2.5
summary of resources found on CD-Rom, Appx. 1.3

NATIONAL BANKS
collection via arbitration, 11.7.5S

NATIONAL CLEARINGHOUSE FOR LEGAL SERVICES
see SARGENT SHRIVER NATIONAL CENTER ON
POVERTY LAW

NOTICE
arbitration proceedings, 11.4S
consumer confusion, unconscionability, 11.7.4S
judicial review based on lack thereof, 10.4.1, 11.5.5.3S
bill stuffer arbitration clauses, 3.8.4
sample notice of deposition, Appx. D.2.4

OFFICE OF THE COMPTROLLER OF THE CURRENCY
(0CO)
enforcement actions against national banks, 11.7.5S

PARTIALITY
see BIAS

PAY DAY LOAN COMPANIES
sample discovery, Appx. D.5
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PLEADINGS
sample pleadings
arbitration costs, Appx. E
arbitration mechanism bias, Appx. H
class action restrictions, Appx. F
complaint, Appx. C
damage limitations, Appx. E
discovery, Appx. D
Magnuson-Moss prohibition on arbitration, Appx. G
unconscionability, Appxs. E, E.2S, Appxs. F, F4
summary of resources found on CD-Rom, Appx. 1.6

PRECEDENT
see CASE LAW

PRE-DISPUTE BINDING ARBITRATION AGREEMENTS
see also AGREEMENTS; ARBITRATION
adhesion contracts, 4.2.3.3
affinity groups, 6.4.2
ambiguous language, 3.2, 6.1.3
assent, 3.4

electronic assent, 3.4.2

express assent, 3.4.1.2

implied assent, 3.4.1.3
bad faith, 4.8
bankruptcy proceedings, effect, 4.5.3, 5.2.3
bill stuffers, 3.8
breach of provisions as waiver, 7.4

good faith covenant, 7.4.2

payment provisions, 7.4.3
“browse-wrap”’ agreements, 3.4.2
cancelled agreements, 4.5.3
choice-of-law provisions, 2.3.4
class actions

effect, 9.4

express prohibition, 9.4.5

waiver of rights, 4.3.7
“click-wrap” agreements, 3.4.2
concealment, 4.6
conspicuousness, 4.2.3.4
constitutional challenges, 8

equal protection rights, 8.2

improper delegation of power, 8.3

jury trial rights, 8.1
contempt proceedings, application, 6.4.3
contract defenses, see CONTRACT DEFENSES
corporations, 1.4S
courts, application, 6.4.3, 10.8.2S, 10.8.3S
defined, 1.2
disadvantages, 1.3

class action limitations, 1.3.2, 9.4.1

discovery limitations, 1.3.5

fees, 1.3.6

generally, 1.3.1

impartiality concerns, 1.3.3

other concerns, 1.3.7

secrecy, 1.3.4
disclosure, see DISCLOSURE
duress, 4.8
electronic agreements, 3.4.2
enforceability, 2.1, 2.4

see also ARBITRABILITY

agents, 6.3.4

assignees, 6.3.4
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bill stuffers, 3.8
breach of agreement, effect, 7.4.1
constitutional challenges, 8
contract law defenses, 4.8
delay, effect, 7.3
discovery rights, 9.1
earlier agreements, 6.2.4
electronic agreements, 3.4.2
equitable estoppel, 6.3.2
existence of agreement, 2.4.2, 3
FAA preemption of state law, 2.2.1
judicial determination, 2.4.4, 6.1.2, 7.3.4
judicial review based on, 10.4.5, 11.5.5.2S
jury determination, 9.2
lack of assent, 3.4, 3.8.5
later agreements, 6.2.4
limits on, 2.1.2
motion to compel, see MOTION TO COMPEL ARBITRA-
TION
no presumption, 3.1
non-mutual agreements, 4.3.3.2, 4.7
non-signatories, 6.3, 6.4
public injunctive relief claims, 2.2.1.4
removal to federal court, 9.3.1
side documents, 3.4.1.2, 3.6
state law application, 2.4
state law preemption, 2.2
state law restrictions, 2.3.2, 4.9
statutory claims, 5
third parties, general rule, 6.3.5
third party beneficiaries, 6.3.3
unconscionable agreements, 2.4.3, 4.2. 4.3, 11.7.1S
unilateral change or addition, 3.7, 3.8
void contracts, 4.5
waiver of rights, see under WAIVER
warranty claims, 3.7.3, 5.2.2, Appx. G
enforcement agencies, application, 6.4.3
FAA application, 2.2, 2.3
FAA policy towards, 2.1
limits on, 2.1.2
fraud in the factum, 4.5.2
fraud in the inducement, 4.6
future contracts, application, 6.2.4
illusory agreements, 3.3, 4.7
impossibility, 4.8
incapacity, 4.8
integration clauses, 3.6
judicial review provisions, validity, 10.2.3, 10.4.6S
language considerations, 4.2.3.5
Magnuson-Moss Warranty Act, application, 3.7.3, 5.2.2
sample brief, Appx. G
material contract term, 3.7.2
meaningful choice, 4.2.3.6
misrepresentations, 4.5.2, 4.6
non-mutual clauses, 4.3.3, 4.7
mutual appearance, 4.3.3.5
one-way clauses, 4.3.3
oppression, 9.4.1
preclusive effect, 10.8S
retroactivity, 6.2.4
rewriting, 4.4.2, 4.4.3
sample agreements, summary of resources found on CD-Rom,
Appx. 1.4
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PRE-DISPUTE BINDING ARBITRATION
AGREEMENTS (cont.)
scope, 6
ambiguous language, interpreting, 6.1.3
applicable law, 6.1.2
earlier or later agreements, 6.2.4
jurisdiction, 6.1.2
language and intent determinative, 6.1.1
non-arbitrable claims, 6.2.5
non-signatories, 6.3, 6.4
self-help remedies, 6.2.3
tort claims, 6.2.2
UDAP claims, 6.2.1
severance, 4.4.2, 4.4.3,4.5.1, 5.3.2.4
side documents, 3.4.1.2, 3.6
signature requirements, 3.4
electronic agreements, 3.4.2
spot delivery sales, 4.5.4
standard form contracts, 4.2.3.3
state law application, 2.3, 2.4
state regulation, 4.9
statutory claims, 4.3.6, 5
superseded agreements, 3.6
terms, satisfaction of, 6.5S
UDAP complaints attacking, 4.9
unambiguous and unequivocal, 3.2
unconscionability, see under UNCONSCIONABILITY
undue influence, 4.8
unilateral presentation, 3.7, 3.8
“unless prohibited by applicable law,” 2.3.4
validity, see ARBITRABILITY
voluntary, knowing and intelligent doctrine, 3.5
warranties, 3.7.3, 5.2.2
sample brief, Appx. G
yo-yo sales, 4.5.4

PREEMPTION
see FEDERAL PREEMPTION

PROCEDURES
appeal procedures, see APPEALS; JUDICIAL REVIEW
applicable law, 2.2.2
arbitration service provider rules, Appx. B
American Arbitration Association, Appx. B.1
failure to follow, 11.5.5.4S
JAMS, Appx. B.3
National Arbitration Forum, Appx. B.2
unconscionability, 11.7.4S
class actions, see CLASS ACTIONS
debt collection via arbitration, 11.1S, 11.4S
judicial review of order, 11.5S
discovery, see DISCOVERY
errors in, judicial review, 10.4.2
FAA provisions not preemptory, 2.2.2, 9.2
hearings, see HEARINGS
judicial reviews, 10.2
debt collection orders, 11.5S
jury trials, see JURY TRIALS
procedural unconscionability, 4.2.3
removal to federal court, 9.3.1
judicial review of award, 10.2.1

PRODUCTION REQUESTS
see also DISCOVERY
sample pleadings, Appx. D

PUNITIVE DAMAGES

due process challenges to, 9.6.5S

limitations on, 1.3.7, 5.3.1.1, 5.3.2.4
unconscionability, 4.3.6.1

protecting arbitrator’s award of, 9.6S

REPEAT PLAYER BIAS
see BIAS

REQUESTS FOR ADMISSIONS
sample pleadings, Appx. D

auto financer, Appx. D.3.3

pay day loan company, Appx. D.5

REQUESTS FOR DOCUMENTS
see DISCOVERY; DOCUMENT REQUESTS

RESCISSION
effect on arbitration clause, 4.5.3, 6.2.3
TIL, see TIL REMEDIES

RESEARCH AIDS
see also CASE LAW
arbitration cases, 1.1

RICO CLAIMS

see also STATUTORY CLAIMS

binding arbitration, 5.1
limitations on damages, 5.3.2.4

ROOKER-FELDMAN DOCTRINE
federal court review of state court rulings, 9.3.2

SALES AGREEMENTS
see also AGREEMENTS
arbitration clauses, see PRE-DISPUTE BINDING ARBITRA-
TION CLAUSES
contract defenses, see CONTRACT DEFENSES
state regulation, 4.9
void agreements, 4.5
warranty claims, 5.2.2
implied warranties, 5.2.2.7

SARGENT SHRIVER NATIONAL CENTER ON
POVERTY LAW

see also CLEARINGHOUSE NUMBERS

documents and cases, obtaining, 1.1

SELF-HELP REMEDIES
arbitration clauses, applicability, 6.2.3

SERVICE CONTRACTS
binding arbitration clauses, disclosure requirements, 5.2.2.8.4

SIGNATURES
contract law requirements, 3.4.1.2
electronic agreements, 3.4.2
forged signatures, 4.5.2
non-signatories, arbitration enforcement
against, 6.4
by, 6.3

SPOT DELIVERY SALES
void agreements, effect, 4.5.4

STATE ENFORCEMENT AGENCIES
see GOVERNMENT ENFORCEMENT AGENCIES

STATE LAW
arbitration clauses
application, 2.2.1.1, 2.3.2, 2.4, 9.4.2.3
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STATE LAW (cont.)
arbitration clauses (cont.)
class arbitrations, 9.4.2.2, 9.4.2.3
enforceability, 2.4, 3
FAA preemption, 2.2.1
FAA’s policy and, 2.1.2
mutuality, 4.7
restrictions on, 2.3.2
statutory regulation, 4.9
choice-of-law provisions, 2.3.4
contract law principles, application, 2.2.3.2, 2.4, 3, 4
deceptive threats, claims re, 11.2.1S
federal preemption, 2.2
FAA displacement by agreement, 2.3.4
laws regulating arbitrators and services, 2.2.4
limits on enforceability, 2.2.1, 2.2.2.4S
non-specific arbitration laws, 2.2.3
procedural laws, 2.2.2
illegal contracts, 4.5.5
insurance disputes, application, 2.3.3
judicial review of arbitration award, application, 10.2.2
jury trial, waiver of rights, constitutionality, 8.1.2
motions to vacate and confirm, 2.2.2.4S
national banks collecting via arbitration, application, 11.7.5S
procedural laws, application, 2.2.2
punitive damages, limit on, 9.6.3.4S
summary of resources found on CD-Rom, Appx. 1.5
UDAP claims, see UDAP CLAIMS
unconscionability, see UNCONSCIONABILITY
usurious contracts, 4.5.6

STATUTE OF LIMITATIONS
judicial review of arbitration award
confirmation, 10.2.4.2
vacating or modifying, 10.2.4.1
shortening, enforceability, 4.3.6.4, 5.3.2.7

STATUTORY CLAIMS
arbitration of, 5.1, 10.5.3
federal restrictions, 5.2.1
judicial review, 10.5.4.1
Magnuson-Moss claims, 5.2.2
scope determinations, 6.2.1
Bankruptcy Code, see BANKRUPTCY CLAIMS
Civil Rights Act, see CIVIL RIGHTS CLAIMS
class actions, see CLASS ACTIONS
consolidation of claims, 9.4.3.4
excessive fees thwarting, 4.3.6.5, 5.4
arbitration charges exceeding court fees, 5.4.3.1
charges deterring pursuit of claims, 5.4.3.2
loser pays rules, 5.3.2.3
reimbursement of fees, effect, 5.4.4
sample briefs, Appx. E
FAA preemption of state consumer law, 2.2.3.3
limits on, 5.3
Magnuson-Moss Warranty Act, see MAGNUSON-MOSS
CLAIMS
one-sided control of arbitration process effectively nullifying,
5.5
RICO claims, see RICO CLAIMS
UDAP claims, see UDAP CLAIMS
waiver of remedies, 4.3.6, 5.2.1.1, 5.3
attorney fees, 4.3.6.2, 5.3.2.2
class action rights, see CLASS ACTIONS
damages, 4.3.6.1, 5.3.2.4
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excessive fees as, 4.3.6.5, 5.4
injunctive and equitable relief, 4.3.6.3, 5.3.2.6

STAY OF PROCEEDINGS

pending arbitration ruling
arbitrability appeal pending, 9.5.1
state court proceedings, 9.3.2

SUBPOENA
sample pleadings, Appx. D.2.5, Appx. D.2.6

SUITS
see LITIGATION

THIRD PARTIES
arbitration agreements, enforcement against, 6.4
affinity group members, 6.4.2
enforcement officials, 6.4.3
third party beneficiaries, 6.4.1
arbitration agreements, enforcement by, 6.3
agents, 6.3.4
assignees, 6.3.4
common third party relationships, 6.3.5
third party beneficiaries, 6.3.3

THREATS
debt collection via arbitration, 11.2.1S

TIE-INS
Magnuson-Moss restrictions, 5.2.2.8.5

TIL REMEDIES
effect on arbitration clause, 4.5.3
limits on class action rights, 5.3.2.5

TORT CLAIMS

arbitration clauses, applicability, 6.2.2
limitations on damages, 5.3.2.4

deceptive threats re arbitration, 11.2.1S

TREBLE DAMAGES
see MULTIPLE DAMAGES

UDAP CLAIMS

see also STATUTORY CLAIMS

arbitration clauses
arbitrating under, 6.2.1
attacking, 4.9

collection via arbitration
deceptive threats, 11.2.1S
government actions, 11.7.5S

UNCONSCIONABILITY

adhesion contracts, 4.2.3.3

arbitration clauses, 2.4.3, 4.2, 4.3
debt collection via, 11.7.1S
general standards, 4.2.2
incorporation by reference, 4.2.3.4
jurisdiction to determine, 4.2.1, 9.2
language considerations, 4.2.3.5
meaningful choice, 4.2.3.6
non-mutual clauses, 4.3.3
partial unconscionability, 4.4
procedural unconscionability, 4.2.3
re-drafting or severing, 4.4
right to compel discovery, 9.1.2
shortened statute of limitations, 4.3.6.4
standard form agreements, 4.2.3.3
surprise factor, 4.2.3.4
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UNCONSCIONABILITY (cont.)
attorney fees limitations, 4.3.6.2
bias of arbitrator or mechanism, 4.3.4.1
repeat player bias, 11.7.2S
sample brief, Appx. H
class action restrictions, 4.3.7
sample briefs, Appx. F
consumer confusion, 11.7.4S
contract as a whole, 4.2.1
damages limitations, 4.3.6.1
sample briefs, Appx. E
debt collection via arbitration, 11.7S
determination, time, 4.2.2, 4.3.6.4
equitable relief limitations, 4.3.6.3
excessive fees and costs, 4.3.2, 4.4.2
AAA fees, 4.3.2.2
debt collection actions, 11.7.3S
NAF fees, 4.3.2.3
sample briefs, Appx. E
inconvenient venue, 4.3.5
injunctive relief limitations, 4.3.6.3
loser pays rules, 4.3.8, 5.3.2.3
procedural unconscionability, 4.2.3
statutory remedies waiver, 4.3.6
substantive unconscionability, 4.3
UCC doctrine, application, 4.2.2

UNDUE INFLUENCE
contract law defense, 4.8

UNFAIR AND DECEPTIVE ACTS AND PRACTICES
(UDAP)
see UDAP CLAIMS

UNIFORM ARBITRATION ACT (UAA)
insurance exemption, effect, 2.3.3.2, 2.3.3.3
judicial review procedures, 10.2.2
grounds to confirm award, 10.3S
grounds to vacate or modify award, 10.4.1
timing requirements, 10.2.4.1, 10.2.4.2
venue, 10.2.5

UNIFORM COMMERCIAL CODE (UCC)
self-help remedies, application, 6.2.3
unconscionability doctrine, application, 4.2.2

USED GOODS
warranty claims, 5.2.2.7

USURIOUS CONTRACTS
effect on arbitration clause, 4.5.6

VENUE

confirmation actions, 11.6S

inconvenient venue
as grounds for judicial review, 11.5.5.6S
as unconscionable, 4.3.5

judicial review of arbitration decision, 10.2.5

VOLUNTARY, KNOWING, AND INTELLIGENT
DOCTRINE
arbitration clauses, requirement, 3.5.1, 3.5.4, 3.5.5

bill stuffers, application, 3.8.4
cases rejecting, 3.5.5
constitutional waivers, 3.5
examples, 3.5.3

FAA preemption and, 3.5.2
statutory rights, waiver, 3.5.4

WAIVER
class action rights, 4.3.7
constitutional rights
jury trial, 8.1
silence as, 3.8.5.2
voluntary, knowing and intelligent doctrine, 3.5
FAA application, 2.3.4
right to compel arbitration, 7
actions indicating, 7.3.2
actions not constituting, 7.3.3
arbitration rules not determinative, 7.5
breach of arbitration clause as, 7.4
burden of proof, 7.3.1
court determination, 7.3.4
delay as, 7.3
factors considered, 7.1
litigation as, 7.2
non-legal proceedings as, 7.2
“no-waiver” clauses, 7.3.5S
presumption against, 7.1
statutory remedies, 4.3.6, 5.2.1.1, 5.5
attorney fees, 4.3.6.2
damages, 4.3.6.1
excessive fees as, 4.3.6.5, 5.4
injunctive and equitable relief, 4.3.6.3
voluntary, knowing and intelligent doctrine, 3.5.4

WARRANTY CLAIMS
arbitration clauses, see PRE-DISPUTE BINDING ARBITRA-
TION AGREEMENTS
binding arbitration, 5.2.2
designation of service provider, 5.2.2.8.5
disclosure requirements, 5.2.2.8
implied warranties, 5.2.2.7
restrictions on, 3.7.3, 5.2.2.1, Appx. G
written warranties, 5.2.2.4
class actions, see CLASS ACTIONS
consolidation, 9.4.3.4
extended warranties, 5.2.2.8.4
Magnuson-Moss Warranty Act, see MAGNUSON-MOSS
CLAIMS

WEB RESOURCES
Clearinghouse cases and documents, 1.1
NCLC manuals, web-based text searching, 1.1

YO-YO SALES
void agreements, effect, 4.5.4
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