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The Practice of Consumer Law (2d ed. 2006)
Index
BA Rules
ee under AMERICAN BAR ASSOCIATION (ABA)

CADEMIA
onsumer protection in, 6.4
mployment positions in, 6.5

CCESS TO CREDIT
ee CREDIT DISCRIMINATION

CCOUNTING METHODS
ortgage loan price traps, 12.10

CTIONS
ee also CONSUMER CLAIMS
ppeals, see APPEALS
ttorney fees, see ATTORNEY FEES AND COSTS
auses of action, see CAUSES OF ACTION
lass actions, see CLASS ACTIONS
ounterclaims, see COUNTERCLAIMS
ettlement, see SETTLEMENTS
LAPP actions, 23.8
mall consumer claims, Ch. 4
rials, see TRIALS

CTUAL DAMAGES
ee also COMPENSATORY DAMAGES; DAMAGES
ssessing and developing all claims, 22.2.1.1
onsequential damages, 22.2.5
efined, 22.2.1.4
irect damages, calculating, 22.2.2
motional distress, 22.2.3.3
ultiple damages, 22.2.7.5, 22.3.5

hysical injuries, 22.2.4
roving, 22.2.6
causation, 22.2.6.3
emotional distress, 22.2.3.4, 22.2.6.2
generally, 22.2.6.1
physical injury, 22.2.6.2

unitive damages, relationship
additional damages, 22.2.7.5, 22.4.6
due process, 22.4.4.3

tatutory damages in addition to, 22.3.3
ax consequences, 20.9

adverse consequences as actual damages, 20.10
pain and suffering, 20.9.3

DMISSIONS
ee also DISCOVERY
equests for admissions, 4.8, 16.3

reducing discovery costs, 16.4

DVERTISING
BA ethical rules, 7.2.1, 7.2.2
generally, 7.2.2.3
cancellation rights, 10.4.6
common law fraud claims, 10.4.3
encourages debt and market inefficiency, 11.3.4
FTC regulation, 6.3.1, 10.4.1
RICO violations, 10.4.4
state regulation, 6.2.2, 10.4.2
telemarketing laws, 10.4.5
TIL violations, 10.4.1
UDAP violations, 10.4.2

ALTERNATIVE MINIMUM TAX (AMT)
characterization of fee can affect, 20.6
contingent fee awards, effect, 20.2–20.4
statutory fee awards, 20.5

AMERICAN BAR ASSOCIATION (ABA)
Rule 1.5: Fees

agreement on fees, 7.6.3
co-counseling and referrals, 7.5
contingent fees, 7.6.4, 7.6.5
dispute resolution, 7.6.6
generally, 7.6.1
reasonableness, 7.6.2
written fee agreements, 7.6.4

Rule 3.6: Extrajudicial statements, 7.8
Rule 4.1: Deceitful conduct, 27.5.4
Rule 4.2: Communication with Represented Persons, 7.10

current employees, 27.2.2
former employees, 27.3.2
testers, application, 27.5.2

Rule 4.3: Unrepresented Persons, 27.4
testers, application, 27.5.3

Rule 5: Law Firms and Associations, 7.4
agreements not to represent future clients, 7.9
office sharing, 7.4.4
partnerships, 7.4.3
sole practitioners, 7.4.2

Rule 7: Information about Legal Services, 7.2.2
advertising, 7.2.2.3
communications, 7.2.2.2
fields of practice, 7.2.2.5
firm names and letterhead, 7.2.2.6
historical background, 7.2.1
overview, 7.2.2.1
personal contact, 7.2.2.4

Rule 8.4: Misrepresentations, 27.5.4

APPEALS
appellate argument, preparing, Ch. 25
sample memorandum of law, Appx. C
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ARBITRATION Practice of Consumer Law

References are to sections

3

RBITRATION
ee MANDATORY ARBITRATION

SSET PROTECTION
onsumer law and, 5.5

SSISTED LIVING FACILITIES
roublesome abuses, 9.4.7

SSOCIATION OF AMERICAN LAW SCHOOLS (AALS)
aculty Recruitment Conference, 6.5

TTACHMENT
ee GARNISHMENT AND ATTACHMENT

TTORNEY FEES AND COSTS
alculating award, 22.9.2
‘civil rights’’ cases, tax consequences, 20.7
lass actions, 7.6.5, 24.3
common fund doctrine, 22.9.1
named plaintiff, 7.7
sample co-counsel agreement, Appx. A.2
sample retainer agreement, Appx. A.1
tax consequences, 20.8

o-counseling fees, 7.5
class actions, 24.2.5
sample co-counseling agreement, Appx. A.3

onsequential damages, 22.2.5.5
ontingent fees, 7.6.5
sample retainer agreement, Appx. A.2
small consumer claims, 4.5
taxation, 20.2–20.4, 20.6

ispute resolution, 7.6.6
arly termination by client, 4.5.6, 7.6.6
ntitlement, 22.9.1
quitable relief claims, 4.5.5
ee agreements, 7.6

amending, 4.4.1.3
contingent fees, 4.5.1, 7.6.5, Appx. A.2
discoverability, 16.5
generally, 7.6.3, 22.9.3
new client conference form, 15.7
reasonableness requirement, 4.4.1.4, 7.6.1, 7.6.2, 7.6.5
sample retainer forms, Appx. A
small consumer claims, 4.4, 4.5
starting a private practice, 3.3
written agreements, 4.4.1.1, 7.6.4

ee petitions, 22.9.3
ee-shifting statutes, 3.3, 4.5.3, 7.6.5, 22.9.1
ury trials, 21.5.3
ffers of judgment, 23.4
ayment of expenses by client, 4.5.7
rocedure for seeking fees, 22.9.3
unitive damages, interrelation, 22.4.6
easonable fee factors, 7.6.2
eferral fees, 7.5
anctions, 4.5.4
ettlements and, 19.4
insufficient offers, 19.4.1
preserving rights, 19.4.2, 22.9.3

LAPP suits, 23.8.4
mall consumer claims
contingent fees, 4.5
fee agreements, 4.4

tatutory fee awards, tax consequences, 20.5, 20.6
axation, Ch. 20
30
ATTORNEYS GENERAL
see PRIVATE ATTORNEYS GENERAL; SPECIAL

ATTORNEYS GENERAL; STATE ATTORNEYS
GENERAL

AUTOMOBILE FRAUD
adverse history, misrepresentation or non-disclosure, 9.2.2
deceptive pricing, financing and sales techniques, 9.2.4

credit reports, 9.2.4.6
discrimination, 9.2.4.7
leasing, 9.2.4.4
subleases and brokerage, 9.2.4.5
yo-yo sales, 9.2.4.3

FTC Used Car Rule, 10.6.3
Internet resources, Appx. G
lemon laws, 9.2.3, 10.6.1, 22.5.5
new client conference form, Ch. 15
overview, 9.2.1
repairs, 9.2.3
repossessions and collection activity, 9.2.5
specialized law practices, 9.2
title pawn abuses, 9.7.4
warranty issues, 9.2.3

BALLOON LOANS
mortgage loan price traps, 12.9

BANKRUPTCY
analyzing a consumer transaction, 10.7.5
discharge of indebtedness, tax consequences, 20.11.3
‘‘fresh start’’ importance, 5.6
home defense, Ch. 13

asserting non-bankruptcy claims, 13.12
Chapter 13 plan, 13.4
lien avoidance, 13.6
lien modification, 13.5
liquidating Chapter 13 plans, 13.11
plan confirmation, 13.7
plan payments, crediting, 13.10
pre-filing issues, 13.3
relief from automatic stay, 13.9
repeat filings, 13.8

involuntary bankruptcy, 22.8
settlement, filings after, 19.1.4
specialized law practices, 9.5.7

BILL OF RIGHTS
see CONSUMER BILL OF RIGHTS

BROKERS’ FEES
mortgage loan price traps, 12.6

BURDEN OF PROOF
see also EVIDENCE
actual damages, 22.2.6.1
adhesion contract, 14.2
anti-SLAPP statutes, 23.8.3
attorney fee agreements, reasonableness, 4.4.1.4
consequential damages, 22.2.6.3
mitigation of damages, 22.2.7.3
summary judgment motion, 4.7

BUSINESS COMMUNITY
influence of consumer movement on, 2.1.7

CAMPGROUNDS
see RESORT MEMBERSHIPS
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Index COMPENSATORY

References are to sections
ANCELLATION RIGHTS
ee also RESCISSION
onsumer transactions, 10.4.6, 22.5
redit repair contracts, 22.5.3
oor-to-door sales, 10.7.3.4, 22.5.2
emon laws, 22.5.5

ASE SELECTION
lass actions, 24.2.3
emedies, analyzing, 22.1
mall consumer claims, 4.2

AUSES OF ACTION
ee also ACTIONS; CONSUMER CLAIMS
hoosing, mistakes to avoid, 8.2
tatutory causes, checklist, 4.6.3.5

ENTER FOR STUDY OF RESPONSIVE LAW
istorical background, 2.1.4

HOICE OF COURT
mall consumer claims, 4.9

ITIZEN UTILITY BOARDS (CUBs)
istorical background, 2.1.5

LASS ACTIONS
rbitration clauses prohibiting, 14.3.3
ttorney fees, 7.6.5, 24.3
co-counsel agreements, 24.2.5, Appx. A.3
common fund doctrine, 22.9.1
sample co-counsel agreement, Appx. A.3
sample retainer agreement, Appx. A.1

lass representative
adequacy of, 24.2.2
ethical considerations, 7.7
sample authorization form, Appx. A.1

ourt jurisdiction, 4.9
eclaratory relief, 22.7
efense counterclaims, 23.7.2
thical issues
attorney fees, 24.3
class representative, 7.7
settlements, 24.4

nitial considerations, 24.2
balancing the precepts, 24.2.7
capital, 24.2.6
co-counsel, 24.2.5
consumer adequacy, 24.2.2
evaluation of claims, 24.2.3
experience, 24.2.4
generally, 24.2.1

njunctive relief, 22.7
nternet resources, Appx. G
ACA standards and guidelines, 24.4, Appx. F
ationwide suits, 24.2.3
CLC symposium, 2.3
ffers of judgment, 23.4
verview, 24.1
ettlement of other claims pending, 23.10
tatutory damages, 22.3.4
ax consequences, 20.8

LIENT INTERVIEWS
onsumer dispute questionnaire, Appx. B.1
ew clients, car cases, Ch. 15
areas to be covered, 15.2
basic information on client, 15.3
basic information on vehicle, 15.4
fee agreement, 15.7
information to be given by attorney, 15.5
possible claims explained, 15.6

CLINICAL LEGAL EDUCATION ASSOCIATION
law school clinics, 6.4

COLLATERAL
see also LIENS
statement of collateral, 16.1.2.6

COLLECTION ACTIVITIES
see also FAIR DEBT COLLECTION PRACTICES ACT

(FDCPA)
abusive telephone calls, tape recording, 7.11
analyzing a consumer transaction, 10.7

bankruptcy, 10.7.5
FDCPA, 10.7.1
foreclosure, 10.7.3
garnishment and attachment, 10.7.4
repossession, 10.7.2

automobile financing abuses, 9.2.5
foreclosure, see FORECLOSURES
Form 1099-C implications, 20.12.3
government debts, 5.9.5
harassment, 9.5.1
regulation, need for, 11.5
repossession, see REPOSSESSIONS
validation notice, 16.1.2.4

COMPENSATORY DAMAGES
see also ACTUAL DAMAGES; DAMAGES
aggravation and inconvenience, 22.2.3.5
attorney fees, 22.2.5.5
calculating direct damages, 22.2.2
collateral source rule, 22.2.7.2
consequential damages, see CONSEQUENTIAL DAMAGES
consumer cases, liberal interpretation, 22.2.2.1
contractual limitations, 22.2.7.1
credit rating injuries, 22.2.5.8
direct damages, see DIRECT DAMAGES
economic loss doctrine, 22.2.7.4
emotional distress, 22.2.3
financing costs, 22.2.5.2
general principles, 22.2.1

assessing, 22.2.1.1
interpreting statutory provisions, 22.2.1.3
legal labels, 22.2.1.4
maximizing awards, 22.2.1.2

legal labels, 22.2.1.4
limitations on, 22.2.7
lost time or earnings, 22.2.5.3
lost use of product or service, 22.2.5.4
mitigation of damages, 22.2.7.3
multiple damages, 22.3.5
other out-of-pocket losses, 22.2.5.6
personal relationship injuries, 22.2.5.7
physical injuries, 22.2.4
pre-judgment interest, 22.2.5.9
proving, 22.2.6

causation, 22.2.6.3
emotional distress, 22.2.3.4, 22.2.6.2
generally, 22.2.6.1
physical injuries, 22.2.6.2
331
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COMPLAINTS Practice of Consumer Law

References are to sections

3

OMPENSATORY DAMAGES (cont.)
elationship to other damages, 22.2.7.5

punitive damages in addition, 22.4.6
punitive damages ratio, 22.4.4.3

ax consequences, 20.9
pain and suffering, 20.9.3

OMPLAINTS
ee PLEADINGS

OMPULSORY ARBITRATION
ee MANDATORY ARBITRATION

ONFERENCES
ALS Faculty Recruitment Conference, 6.5
onsumer Assembly, 2.1.4
onsumer Rights Litigation Conference, 1.4, 2.3
CLC conferences, 2.3
etworking at, 3.6

ONSEQUENTIAL DAMAGES
ee also ACTUAL DAMAGES; COMPENSATORY

DAMAGES
ttorney fees, 22.2.5.5
ausation as necessary element, 22.2.6.3
redit rating injuries, 22.2.5.8
efined, 22.2.1.4, 22.2.5.1
nancing costs, 22.2.5.2
enerally, 22.2.5.1
ost time or earnings, 22.2.5.3
ost use of product or service, 22.2.5.4
ther out-of-pocket losses, 22.2.5.6
ersonal relationship injuries, 22.2.5.7

ONSTITUTIONAL RIGHTS
onsumer law area, historical background, 5.9.1
unitive damages limits, 22.4.4

ONSUMER ADVISORY BOARDS
econd era of consumer movement, 2.1.3
hird era of consumer movement, 2.1.4

ONSUMER ASSEMBLY
nnual CFA conference, 2.1.4

ONSUMER BILL OF RIGHTS
asic rights, 6.2.2
istory of, 2.1.4

ONSUMER CLAIMS
ee also CAUSES OF ACTION; PRACTICE OF CONSUMER

LAW
lass actions, see CLASS ACTIONS
iscovery, see DISCOVERY
ispute questionnaire, Appx. B.1
nvestigation aids, new address requests, Appx. B.2
ew client conference form, 15.5, 15.6
leadings, see PLEADINGS
emedies, Ch. 22
creening
class actions, 24.2.3
small consumer claims, 4.2

mall consumer claims, Ch. 4

ONSUMER CLASS ACTION SYMPOSIUM
CLC sponsorship, 2.3

ONSUMER CREDIT PROTECTION ACT (CCPA)
COA, see EQUAL CREDIT OPPORTUNITY ACT (ECOA)
32
enforcing as intended, Ch. 11
FCRA, see FAIR CREDIT REPORTING ACT (FCRA)
FDCPA, see FAIR DEBT COLLECTION PRACTICES ACT

(FDCPA)
need for regulation, 11.5
principles underlying, 11.4
TILA, see TRUTH IN LENDING ACT (TILA)
violations, resulting harm, 11.6

CONSUMER FEDERATION OF AMERICA
generalist nature, 2.1.6.3
historical background, 2.1.4, 2.1.5

CONSUMER LAW
see also CONSUMER MOVEMENT; CONSUMER

PROTECTION STATUTES
abbreviations, Appx. E
academia and, 6.4
access to credit, 10.3
accessibility, 10.1, 10.2
advertising and inducement, 10.4
breadth of, 1.1.2, 10.1
CCPA, see CONSUMER CREDIT PROTECTION ACT (CCPA)
collection practices, 10.7
credit terms, 10.5
cycles of, 5.9

bad apples, focusing on, 5.9.9
challenges ahead, 5.9.11
compulsory arbitration, 5.9.10
deregulation, 5.9.3
equity lending, 5.9.4
fairness standards, 5.9.6
government debts, 5.9.5
last decade, 5.9.2
overview, 5.9.1
personal liability, 5.9.8
ultimate liability, 5.9.7
usury laws, 26.1

enforcing as intended, Ch. 11
federal regulation, 6.3
importance to low-income consumers, 5.1

asset protection, 5.5
fresh start guarantees, 5.6
income protection, 5.4
necessities of life, 5.7
seven lessons, 5.10

Internet resources, Appx. G
legal services programs, see LEGAL SERVICES PROGRAMS
performance, 10.6
poverty law relationship, 5.3
practice of, see PRACTICE OF CONSUMER LAW
private practice of, see PRIVATE PRACTICE OF CONSUMER

LAW
remedies, see REMEDIES
specialization, see SPECIALIZATION
state regulation, 6.2.2

see also STATE LAW
usury laws, historical development, Ch. 26

early attitudes, 26.2
general statutes, 26.3
special statutes, 26.4
swing toward deregulation, 26.5

CONSUMER MOVEMENT
see also CONSUMER LAW
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Index CORPORATIONS

References are to sections
ONSUMER MOVEMENT (cont.)
ontributions by, 2.1.7
nvironmental issues, 2.1.6.6, 2.1.6.7
ree trade issues, 2.1.6.6
istory of, 2.1
books and films, 2.1.6.2
first era, 2.1.2
recent decades, 2.1.5
second era, 2.1.3
third era, 2.1.4

egal services and, 2.2
generally, 2.2.1
history of, 2.2.3
types of programs, 2.2.2

verarching patterns, 2.1.6
changing strategies, 2.1.6.5
institutionalization, 2.1.6.2
internationalization, 2.1.6.6
persisting tensions, 2.1.6.7
professionalization, 2.1.6.4
specialization, 2.1.6.3

verview, 2.1.1
rimary goal, 2.1.1

ONSUMER ORGANIZATIONS
ee also CONSUMER PROTECTION AGENCIES
onflict among, 2.1.6.3
onsumer Federation of America, see CONSUMER

FEDERATION OF AMERICA
onsumers Union, see CONSUMERS UNION
efinition of consumer issue, 2.1.6.7
nternet resources, Appx. G
OCU, see CONSUMERS INTERNATIONAL; INTERNA-

TIONAL ORGANIZATION OF CONSUMERS UNIONS
(IOCU)

ational Consumers League, see NATIONAL CONSUMERS
LEAGUE (NCL)

ublic Citizen, see PUBLIC CITIZEN
pecialization, 2.1.6.3
ensions within, 2.1.6.7

ONSUMER PRODUCT SAFETY COMMISSION (CPSC)
istorical background, 2.1.4

ONSUMER PROTECTION
ee CONSUMER LAW; CONSUMER PROTECTION

AGENCIES; CONSUMER PROTECTION STATUTES

ONSUMER PROTECTION AGENCIES
onsumer advocacy, 6.2.4
ooperating with, 6.2.5
mployment positions with, 6.5
TC, see FEDERAL TRADE COMMISSION (FTC)
nternet resources, Appx. G
ediation services, 6.2.5

tate regulatory boards, see STATE REGULATORY BOARDS

ONSUMER PROTECTION STATUTES
ee also CONSUMER LAW
CPA, see CONSUMER CREDIT PROTECTION ACT (CCPA)
motional distress damages, 22.2.3.3
nforcing as intended, Ch. 11
ee-shifting provisions, 22.9.1
rivate injunctive relief, 22.6.3
emedy provisions, interpreting, 22.2.1.3
sury laws, historical development, Ch. 26
early attitudes, 26.2
general statutes, 26.3
special statutes, 26.4
swing toward deregulation, 26.5

CONSUMER REPORTS
publication by CU, 2.1.4
website, Appx. G

CONSUMER RIGHTS
see CONSUMER BILL OF RIGHTS

CONSUMER RIGHTS LITIGATION CONFERENCE
mailing list, 1.4
NCLC sponsorship, 2.3
networking at, 3.6

CONSUMER TRANSACTIONS
see also CREDIT TRANSACTIONS
analyzing, Ch. 10

access to credit, 10.3
advertising and inducement, 10.4
collection practices, 10.7
contract terms, 10.5
performance, 10.6

cancellation rights, 10.4.6

CONSUMERS INTERNATIONAL
formation, 2.1.6.6

CONSUMERS UNION (CU)
generalist nature, 2.1.6.3
historical background, 2.1.3, 2.1.4, 2.1.5
website, Appx. G

CONSUMERS’ RESEARCH
historical background, 2.1.3

CONTRACTS
see also CONSUMER TRANSACTIONS
adhesion contracts, 14.2

attorney fee agreements as, 4.4.1.4
contract terms, analyzing, 10.5
duress, 22.5.9.3
failure of consideration, 22.5.9.4
illegality, 22.5.9.2
incapacity, 22.5.9.1
misrepresentation, 22.5.8
mistake, 22.5.9.5
punitive damages for breach, 22.4.3.1
rescission, see RESCISSION
service contracts, see SERVICE CONTRACTS
unconscionable contracts, 22.5.6
undue influence, 22.5.9.3
voiding contracts, 22.5

automobile sales, 22.5.5
contract law grounds, 22.5.9
home-secured loans, 22.5.4
off-premises sales, 22.5.2
purchased goods, 22.5.5
specific statutory rights, 22.5.3
UDAP, 22.5.7

COOLING-OFF PERIODS
credit repair contracts, 22.5.3
door-to-door sales, 10.7.3.4, 22.5.2

CORPORATIONS
generally accepted procedures, 11.3.2
333
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COUNCIL Practice of Consumer Law

References are to sections

3

OUNCIL ON CONSUMER INFORMATION
istorical background, 2.1.4

OUNTERCLAIMS
nti-SLAPP statutes, application, 23.8.4
efense tactics, 23.7
‘‘bad faith’’ allegations, 23.7.3
non-compulsory counterclaims, 23.7.2
substantive counterclaims, 23.7.2

OURTS
ee also JURISDICTION; VENUE
nternet resources, Appx. G
mall consumer claims, 4.9

REDIT CARDS
CBA dispute procedures, 16.2.3.8

roublesome abuses, 9.7.2

REDIT CHARGES
ee CREDIT TERMS; FEES AND CHARGES; INTEREST

RATES

REDIT COUNSELING SERVICES
roublesome abuses, 9.5.2

REDIT DISCRIMINATION
nalyzing a consumer transaction, 10.3
ECOA, 10.3.2
FCRA, 10.3.3

utomobile financing, 9.2.4.7
ortgage loans, fair lending issues, 12.13

eed for regulation, 11.5
everse redlining, 12.13

REDIT INSURANCE
utomobile sales abuses, 9.2.4.2
ortgage loan price traps, 12.7

REDIT REPAIR ORGANIZATIONS
ancellation rights, 22.5.3
roublesome abuses, 9.5.6

REDIT REPORTING
utomobile financing, 9.2.4.6
onsequential damages, 22.2.5.8
isputing debts, 19.6.1
CRA overview, 10.3.3
eed for regulation, 11.5
einsertion of deleted information, 19.6.2
ettlements should address issue, 19.6
correct language, selecting, 19.6.2
court approval, 19.6.5
court orders, 19.6.6
‘‘hard delete,’’ sample language, 19.6.3
importance, 19.6.1
status correction, sample language, 19.6.4

roublesome abuses, 9.5.4

REDIT SALES
ee also CONSUMER TRANSACTIONS
roublesome abuses, 9.7.1
sury laws, 26.4.3
see also USURY

REDIT TERMS
TC Credit Practices Rule, 10.5.4
OEPA requirements, 10.5.2

nternet resources, Appx. G
34
loss-of-bargain damages, 22.2.2.2
state law, 10.5.3, 10.5.5, 26.4.2
subprime market, 12.2
TIL disclosure requirements, 10.5.1
unconscionable, 22.5.6
unearned interest rebates, 12.2
usurious, see USURY

CREDIT TRANSACTIONS
see also CONSUMER TRANSACTIONS
household debt is the norm, 11.3.3
loans, see LOANS
need for regulation, 11.5
sales, see CREDIT SALES
underlying debt, see UNDERLYING DEBT
usurious, see USURY

CREDITORS
bad apples

focusing on, 5.9.9
thin capitalization, 23.2, 23.5

deficiency amount explanation, 16.1.2.5
identity of, seeking information

FDCPA, 16.1.2.4
RESPA, 16.1.2.2
TILA, 16.1.2.3

Form 1099-C implications, 20.12
personal liability, 5.9.8
statement of collateral, 16.1.2.6
ultimate liability, 5.9.7

DAMAGES
actual damages, see ACTUAL DAMAGES; COMPENSATORY

DAMAGES
addressing the client’s damages, 4.6
causation, 22.2.6.3
collateral source rule, 22.2.7.2
common law rules, 22.2.1.3
compensatory damages, see COMPENSATORY DAMAGES
consequential damages, see CONSEQUENTIAL DAMAGES
contractual limitations, 22.2.7.1
debt cancellation in lieu, 22.5.11
direct damages, see DIRECT DAMAGES
discovery questions, 16.5
economic loss rule, 22.2.7.4
injunctive relief, interrelation, 22.6.4.3
legal labels, 22.2.1.4
mitigation of damages, 22.2.7.3
multiple damages, see MULTIPLE DAMAGES
pleading damages, 4.6.3.4
pre-judgment interest, 22.2.5.9
punitive damages, see PUNITIVE DAMAGES
rescission, relationship, 22.5.10
sample authorization for damages demand, 4.6.1
statutory damages, see STATUTORY DAMAGES
tax consequences, 20.3, 20.9

distinguishing in settlement documents, 20.9.6
multiple and statutory damages, 20.9.5
overpayment related damages, 20.9.4
pain and suffering damages, 20.9.3
personal injury cases, 20.9.2

DEBIT CARDS
EFTA error correction procedures, 16.1.2.9
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EBT COLLECTION
ee COLLECTION ACTIVITIES

EBT COUNSELING SERVICES
ee CREDIT COUNSELING SERVICES

EBT SETTLEMENT OR ELIMINATION COMPANIES
roublesome abuses, 9.5.3

EBT OBLIGATIONS
ee also CREDIT SALES; GOVERNMENT DEBTS; LOANS;

MORTGAGES; UNDERLYING DEBT
ancellation in settlement of damage claim, 22.5.11
ebtors not bad persons, 11.5
orgiveness, tax consequences, 20.11

Form 1099-C, 20.12
ousehold debt is the norm, 11.3.3
btaining information, 16.1.2
balance on secured obligation, 16.1.2.7
collateral, 16.1.2.6
debts in collection, 16.1.2.4
deficiencies, 16.1.2.5
identity of holder, 16.1.2.3
open-end credit monthly charges, 16.1.2.8
RESPA ‘‘qualified written request,’’ 16.1.2.2

ECEPTIVE PRACTICES
ee UNFAIR AND DECEPTIVE ACTS AND PRACTICES

(UDAP)

ECLARATORY RELIEF
lass actions, 22.7
ederal suits, 22.7

EFENDANTS
ee also DEFENSE TACTICS
nancially shaky defendants, 19.1.4
ultiple defendants, settlement with, 19.3

rospective defendants, communicating with, 7.10, 8.2

EFENSE OF HOME
ee HOME DEFENSE

EFENSE TACTICS
rbitration clauses, 23.6
ona fide error defense, 23.9
haracter attacks, 23.5
class action representative, 24.2.2

lass settlements in other cases, 23.10
ounterclaims, 23.7
‘‘bad faith’’ allegations, 23.7.3
substantive counterclaims, 23.7.2

ountering defense arguments, 21.4
eposition of consumer plaintiff, 16.5
iscovery abuses, 23.3
delay, 23.3.4
destruction of documents, 23.3.6
generally, 23.3.1
inappropriate objections at depositions, 23.3.3
invalid objections to written discovery, 23.3.2
late discovery supplementation, 23.3.5
preparing for battle, 23.3.7

xpert inspections, 17.1.5
ffers of judgment, 23.4
rotective orders, 18.1
emoval to federal court, 23.11
equest for agreement not to represent future clients, 7.9
LAPP suits, 23.8
generally, 23.8.1
court responses, 23.8.2
legislative responses, 23.8.3
responding to, 23.8.4

stonewalling and lying, 23.5
thin capitalization, 23.2

DEFICIENCIES
explanation of amount owing, 16.1.2.5

DEFINITIONS
actual damages, 22.2.1.4
adhesion contract, 14.2
consequential damages, 22.2.1.4
general damages, 22.2.1.4
insolvency, 20.11.4
minimum liability facts (MLF), 4.3.2
nominal damages, 22.2.1.4
oppression, 14.2
punitive damages, 22.2.1.4
special damages, 22.2.1.4

DEMAND LETTERS
consumer claims, practice tips, 4.6.2

DEPOSITIONS
see also DISCOVERY
consumer plaintiff by defendant, 16.5

videotaping, 16.6
expert witnesses, 17.2.4
fraud victims, preparing for, 21.3.1
making the most of, 16.3
reducing costs, 16.4
telephone depositions, 16.4

DEREGULATION
completely unregulated markets, 11.2
effect of, 5.9.3
recent decades, 2.1.5
usury, 26.5

DIRECT DAMAGES
see also ACTUAL DAMAGES; COMPENSATORY

DAMAGES
calculating, 22.2.2

cost-to-repair damages, 22.2.2.3
liberal interpretation, 22.2.2.1
loss-of-bargain damages, 22.2.2.2
multiple methods, 22.2.2.1
out-of-pocket restitution, 22.2.2.4

defined, 22.2.1.4

DISCLOSURE
attorney fees, 7.6, 24.3
attorneys, duty to unrepresented persons, 27.4
creditor identity, 16.1.2
HOEPA, 10.5.2
Magnuson-Moss, 10.6.1
need for regulation, 11.5
TILA, 10.5.1
vehicle’s adverse history, concealment, 9.2.2

DISCOVERY
abuses, 23.3

delay, 23.3.4
destruction of documents, 23.3.6
generally, 23.3.1
inappropriate objections at depositions, 23.3.3
335
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References are to sections

3

ISCOVERY (cont.)
buses, 23.3 (cont.)
invalid objections to written discovery, 23.3.2
late supplementation, 23.3.5

eposition of consumer plaintiff, 16.5
videotaping, 16.6

lectronic discovery, 23.3.6
xpert witnesses, 17.2.4
nformal pre-suit discovery, 16.1

documents, witnesses, public records, 16.1.1
right to obtain information, 16.1.2

tems to seek in formal discovery, 16.2
net worth, 16.2.3
original files and documents, 16.2.1
pattern evidence, 16.2.2
aking the most of available techniques, 16.3
issing documents, dealing with, 16.7
istakes to avoid, 8.3

bjections to, specific and timely requirement, 18.5.2
ending litigation, continuing interrogatories, 23.10
reparing for discovery battles, 23.3.7
rotective orders, Ch. 18
educing costs, 16.4
equests for admissions, 4.8
ample discovery, Appx. C
erving with the pleadings, 4.6.3.6

ISCRIMINATION
ee also CREDIT DISCRIMINATION
utomobile sales, 9.2.4.7
everse redlining, 12.13

ISPUTED DEBTS
redit reporting, 19.6.1
CBA rights, 16.2.3.8

ax consequences, 20.11.5

OOR-TO-DOOR SALES
ooling-off period, 10.7.3.4, 22.5.2

LECTRONIC FUND TRANSFERS ACT (EFTA)
rror correction procedures, 16.1.2.9
ultiple damages, 22.3.5

tatutory damages, 22.3.1

MOTIONAL DISTRESS
ompensatory damages, recovery, 22.2.3
aggravation and inconvenience, 22.2.3.5
availability, 22.2.3.1
consumer protection violations, 22.2.3.3
history, 22.2.3.1
personal relationship injuries, 22.2.5.7
proving, 22.2.3.4, 22.2.6.2
tax consequences, 20.9.3
warranty breach, 22.2.3.2

‘impact rule,’’ 22.2.3.1
udgment debtors, 22.2.1.1

MPLOYEES
ommunicating with defendant’s employees, 7.10, Ch. 27
duty of disclosure, 27.4
ex parte contacts with current employees, 27.2
ex parte contacts with former employees, 27.3
improper contacts, sanctions, 27.4.3
informal pre-suit discovery, 16.1.1
solicitation of privileged information, 27.4.2
36
testers, use, 27.5

ENVIRONMENTAL ISSUES
consumers movement and, 2.1.6.6, 2.1.6.7

EQUAL CREDIT OPPORTUNITY ACT (ECOA)
need for regulation, 11.5
overview, 10.3.2
predatory lending, application, 9.6.1
principles underlying, 11.4
punitive damages, 22.4.3.2
violations, resulting harm, 11.6

EQUITABLE RELIEF
injunctive relief, see INJUNCTIVE RELIEF
small consumer claims, attorney fees, 4.5.5
UDAP violations, 22.6.5

injunctive relief, see INJUNCTIVE RELIEF

EQUITY LENDING
see also MORTGAGES
saving homes, 5.9.4

ERRORS
see also MISTAKES TO AVOID
bona fide error defense, 23.9

ETHICS
agreements not to represent future clients, 7.9
class actions

attorney fees, 24.3
class representative, 7.7
settlements, 24.4

communicating with defendant’s employees, 7.10, Ch. 27
consumer education through public speaking and the media, 7.3
dishonesty for good purposes, 27.5.4
fee agreements and disclosures, 7.6
lawyer advertising and outreach, 7.2.1

ABA Rule 7: ‘‘Information about Legal Services,’’ 7.2.2
office organization, 7.4

generally, 7.4.1
office sharing, 7.4.4
partnerships, 7.4.3
professional association, 7.4.4
sole practitioners, 7.4.2

privileged information, solicitation, 27.4.2
referrals, 7.5
tape recording of telephone calls, 7.11
testers, use of, 7.12, 27.1.1, 27.5.1

choice of law impact, 27.1.3
dishonesty, 27.5.4
Model Rules, application, 27.5
overview of issues, 27.1.2

trial publicity, 7.8
unrepresented persons, duties towards, 27.4.1, 27.5.3

EVIDENCE
see also BURDEN OF PROOF; WITNESSES
discovery, see DISCOVERY
emotional distress cases, 22.2.3.4
exhibits, use at trial, 21.2.1
expert evidence, see EXPERT EVIDENCE
missing evidence, dealing with, 16.7
other bad acts, admissibility, 21.2.2
pattern evidence, 16.2.2, 21.2.2

EXPERT EVIDENCE
see also EVIDENCE
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References are to sections
XPERT EVIDENCE (cont.)
ctual damages
emotional distress, 22.2.6.2
generally, 22.2.6.1
physical injury, 22.2.6.2

dmissibility, 17.2
application of the factors, 17.2.3
Daubert ruling, 17.2.1
discovery re, 17.2.4
factors to be considered, 17.2.2
gatekeeping function of court, 17.2.1
timing of Daubert motion, 17.2.5

ffording, 17.1.3
ross-examining the expert, 17.3
bringing out supportive testimony, 17.3.2
discrediting the expert, 17.3.3
general rules, 17.3.1

iscovery of, 17.2.4
informal pre-suit discovery, 16.1.1

xpert inspections, 17.1.4
opposing party inspections, 17.1.5

ury trials, 17.2
ocating expert witnesses, 17.1.2
CLC expert witnesses, 1.3
ecessity for, 17.1.1
rder of witnesses, 21.3.2
creening a claim, 4.2.1
electing an expert witness, 17.1

AIR CREDIT BILLING ACT (FCBA)
ispute procedures, 16.1.2.8

AIR CREDIT REPORTING ACT (FCRA)
ee also CREDIT REPORTING
ommon claims, 9.5.4
eed for regulation, 11.5
verview, 10.3.3
rinciples underlying, 11.4
rivate injunctive relief, 22.6.3
unitive damages, 22.4.3.2
tatutory damages, 22.3.1
actual damages in lieu, 22.3.3

iolations, resulting harm, 11.6

AIR DEBT COLLECTION PRACTICES ACT (FDCPA)
ee also COLLECTION ACTIVITIES
ttorney fee awards, 22.9.2
eclaratory relief, 22.7
efense counterclaims
‘‘bad faith’’ allegations, 23.7.3
underlying debt, 23.7.2

motional distress damages, 22.2.3.3
eed for regulation, 11.5
verview, 10.7.1
rinciples underlying, 11.4
rivate injunctive relief, 22.6.3
tatutory damages, 22.3.1
actual damages additional, 22.3.3
multiple awards, 22.3.2

iolation, resulting harm, 11.6

AIRNESS STANDARDS
ee also UNFAIR AND DECEPTIVE ACTS AND PRACTICES
ycles of consumer law, 5.9.6
FALSE STATEMENTS
see MISREPRESENTATIONS

FEDERAL PREEMPTION
removal to federal court, 23.11
state credit laws, 10.5.3

FEDERAL TRADE COMMISSION (FTC)
consumer complaints, 6.3.2
cooperating with, 6.3.2
Credit Practices Rule, 10.5.4
deceptive advertising regulations, 6.3.1, 10.4.1
Door-to-Door and Off-Premises Sales Rule, 10.7.3.4, 22.5.2
employment positions with, 6.5
mandate, 6.3.1
model consumer protection act, 6.2.2
Used Car Rule, 10.6.3
website, Appx. G

FEES
see ATTORNEY FEES AND COSTS; FEES AND CHARGES

FEES AND CHARGES
automobile sales, 9.2.4.2
brokers’ fees, 12.6
consequential damages, 22.2.5.2
forgiveness, tax consequences, 20.11.6, 20.11.7
junk fees, 12.5

FINANCE COMPANIES
troublesome abuses, 9.7.1

FINANCERS
see also CREDITORS
ultimate liability, 5.9.7

FINANCIAL INSTITUTIONS
troublesome non-mortgage lending, 9.7.1

FINANCING
see also CREDIT TRANSACTIONS
costs, see CREDIT TERMS; FEES AND CHARGES
fraudulent automobile sales schemes, 9.2.4.2

FORCE-PLACED INSURANCE
automobile sales, 9.2.4.2

FORECLOSURES
protection from, 10.7.3

cooling-off periods, 10.7.3.4
HOEPA rescission, 10.7.3.2
state law, 10.7.3.1, 10.7.3.3
TIL rescission, 10.7.3.2

rescue scams, 9.6.3
specialized law practices, 9.6.2

FRAUD
advertising fraud, see ADVERTISING
automobile fraud, see AUTOMOBILE FRAUD
common law fraud, 10.4.3
emotional distress damages, 22.2.3.1
new client conference form, 15.6
punitive damages, 22.4.3.1, 22.4.3.3

state law caps, 22.4.5
rescission rights, 22.5.8
RICO violations, 10.4.4
telemarketing fraud, see TELEMARKETING FRAUD

FREE TRADE
consumers movement and, 2.1.6.6
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RINGE LENDERS
roublesome abuses, 9.7

pawnbrokers, 9.7.4
payday loans, 9.7.3
RALs, 9.7.5
RTOs, 9.7.6

AP INSURANCE
utomobile sales, 9.2.4.2

ARNISHMENT AND ATTACHMENT
rotections, 10.7.4

ENERAL DAMAGES
ee also DIRECT DAMAGES
efined, 22.2.1.4

OVERNMENT AGENCIES
mployment positions with, 6.5
TC, see FEDERAL TRADE COMMISSION (FTC)
nternet resources, Appx. G
tate agencies, see CONSUMER PROTECTION AGENCIES

OVERNMENT DEBTS
overnment as debt collector, 5.9.5

ARASSMENT
ee also COLLECTION ACTIVITIES
ebt collection, 9.5.1

EALTH SPAS
ancellation rights, 22.5.3
roublesome abuses, 9.4.6

OME DEFENSE
ankruptcy as, Ch. 13
uring defaults outside bankruptcy, 13.2
oreclosure defense, 9.6.2, 10.7.3
OEPA, 10.7.3.2
rice traps in mortgage loans, Ch. 12
escue scams, 9.6.3
IL rescission, 22.5.4

OME EQUITY LOANS
ee MORTGAGES

OME IMPROVEMENTS
cams, 9.3.5

OME OWNERSHIP AND EQUITY PROTECTION ACT
(HOEPA)

verview, 10.5.2
redatory lending, application, 9.6.1
escission rights, 10.7.3.2

OME SALES
roublesome abuses, 9.3.1

property flipping schemes, 9.3.2

MMIGRATION CONSULTANTS AND ASSISTANTS
cams, 9.4.4

NCOME PROTECTION
onsumer law and, 5.4

NJUNCTIVE RELIEF
dvantages, 22.6.1
lass actions, 22.7
amages remedy, interrelation, 22.6.4.3
eclaratory relief, 22.7
ustice court jurisdiction, 4.9
38
private injunctive relief
thinly capitalized defendants, 23.2, 23.5

explicit authorization, 22.6.2.1
implied authorization, 22.6.2.2
other statutes, 22.6.3
pre-conditions, 22.6.4
UDAP, 22.6.2

INSOLVENCY
see also BANKRUPTCY
debt forgiveness

settlement negotiations, 22.5.11
tax consequences, 20.11.4

INSURANCE
credit and gap insurance, 9.2.4.2
force-placed insurance, 9.2.4.2
mortgage loans

credit insurance, 12.7
non-credit insurance, 12.8

INTEREST
see CREDIT TERMS; INTEREST RATES; PRE-JUDGMENT

INTEREST; USURY

INTEREST RATES
note rate on subprime home equity loans, 12.2
teaser rates, 12.3
variable rates, 12.3

INTERNATIONAL ORGANIZATION OF CONSUMERS
UNIONS (IOCU)

formation, 2.1.6.6

INTERROGATORIES
see DISCOVERY

INVESTIGATORS
see TESTERS

JUDGMENTS
offers of judgment, 23.4
pre-judgment interest, 22.2.5.9

tax consequences, 20.9.1
summary judgment, 4.7

JURISDICTION
removal to federal court, 23.11

class actions, 24.2.3
small consumer claims, 4.9

JURY TRIALS
see also TRIALS
attorney fees, 21.5.3
preparing for, 21.1.3
proposed instructions, 21.5
requesting, time, 21.1.2
right to, 21.1.1
special verdict sheets, 21.5
voir dire, 21.1.4

LAW SCHOOLS
consumer protection and, 6.4
employment positions, 6.5

LAWYERS
abbreviations alphabet soup, Appx. E
biographies of various consumer lawyers, Appx. D
finding a lawyer, Internet resources, Appx. G
legal aid lawyers, see LEGAL SERVICES PROGRAMS
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References are to sections
AWYERS (cont.)
ractice of consumer law, see PRACTICE OF CONSUMER
AW
rivate practice, see PRIVATE PRACTICE OF CONSUMER

LAW
pecialized practices, see SPECIALIZATION

EASING
ehicle leasing abuses, 9.2.4.4
sublease and brokerage scams, 9.2.4.5

EGAL AID
ee LEGAL SERVICES PROGRAMS

EGAL RESOURCES
ee also RESEARCH AIDS
bbreviations, Appx. E
iographies of various consumer lawyers, Appx. D
nternet resources, Appx. G

EGAL SERVICES PROGRAMS
ee also POVERTY LAW
ttorney fee awards, 22.9.2
iographies of various consumer lawyers working with, Appx. D
onsumer law importance, Ch. 5
access to necessities, 5.7
asset protection, 5.5
considerations, 5.3
crisis mitigation, 5.8
cycles of consumer law, 5.9
‘‘fresh start,’’ 5.6
income protection, 5.4
low-income households, generally, 5.1
necessity for specialists, 5.2
seven lessons, 5.10

xpert witnesses, affording, 17.1.3
enerally, 2.2.1
istory of, 2.2.3
nternet resources, Appx. G
aw school clinics, 6.4
ational centers providing expertise, 2.3
ample retainer agreement, Appx. A.1
pecial role, 5.2
ips for starting a consumer law specialty, 5.11
ypes, 2.2.2

EMON LAWS
ancellation rights, 22.5.5
pecialized practices, 9.2.3

IABILITY
onsumer law cycles
personal liability, 5.9.8
ultimate liability, 5.9.7
inimum liability facts (MLF), 4.3.2

artial summary judgment, 4.7
leading, 4.6.3.5

ICENSING BOARDS
eporting violations to, 19.1.3

IENS
alance owing, determining, 16.1.2.7
ome defense through bankruptcy
judicial liens, 13.6
mortgages, 13.6

tatement of collateral, 16.1.2.7
LIFE CARE HOMES
see ASSISTED LIVING FACILITIES; NURSING HOMES

LOAN SHARKING
see also USURY
history of, 26.4.2

LOANS
see also DEBT OBLIGATIONS
forgiveness

in lieu of damage claim, 22.5.11
tax consequences, 20.11

information, obtaining, 16.1.2
mortgage loans, see MORTGAGES
payday loans, 9.7.3
refund anticipation loans (RALs), 9.7.5
student loans, see STUDENT LOANS
subprime loans, see SUBPRIME LOANS
terms, see CREDIT TERMS
troublesome abuses, 9.7
usury laws, 26.4.2

see also USURY

LOBBYING
tactic of consumer movement, 2.1.6.5

MAGNUSON-MOSS WARRANTY ACT
overview, 10.6.1
refund rights, 22.5.5

MANDATORY ARBITRATION
challenging, 5.9.10, Ch. 14

bankruptcy court, 13.12
factual record, 14.2
mistakes to avoid, 8.2
procedural unconscionability, 14.2
substantive unconscionability, 14.3

class action prohibition, 14.3.3
defense tactics, 23.6
excessive fees, 14.3.2

MANUFACTURED HOMES
bankruptcy ‘‘strip down,’’ 13.5
troublesome abuses, 9.3.3

MARKET ECONOMY
increasing efficiency, 11.4
inefficient market, reasons, 11.3
need for regulation, 11.2
subprime market, see SUBPRIME LOANS

MEDIA
advertising, see ADVERTISING
consumer education through, ethical issues, 7.3
influence of consumer movement on, 2.1.7
mistakes to avoid, 8.4, 8.5
trial publicity, ethical standards, 7.8

MEDIATION SERVICES
settlement process, 19.2
state consumer protection offices, 6.2.5

MENTAL ANGUISH
see EMOTIONAL DISTRESS

MERCHANTS
see also RETAIL SALES
fly-by-night merchants, 23.2
339
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INIMUM LIABILITY FACTS (MLF)
efined, 4.3.2

ISREPRESENTATIONS
escission rights, 22.5.8
ehicle’s adverse history, 9.2.2

ISTAKES TO AVOID
ersonal, 8.5
ractical, 8.4
riage, 8.2
rial, 8.3

OBILE HOME PARKS
roublesome abuses, 9.3.3

OBILE HOMES
ee MANUFACTURED HOMES

ORTGAGE SERVICERS
‘qualified written request’’ for information, 16.1.2.2

identity of holder of obligation, 16.1.2.3

ORTGAGES
ee also HOME DEFENSE
ankruptcy filing, Ch. 13
asserting non-bankruptcy claims and defenses, 13.12
lien modification, 13.5

pen-end, FCBA rights, 16.1.2.8
redatory mortgage lending, 9.6.1
rice traps, Ch. 12
accounting methods, 12.10
balloon loans, 12.9
brokers’ fees, 12.6
closing costs, 12.5
credit insurance, 12.7
fair lending issues, 12.13
non-credit insurance, 12.8
note rate, 12.2
points, 12.4
prepayment penalties, 12.11
refinancing and flipping, 12.12
variable rates, 12.3

escission rights, 10.7.3.2, 22.5.4

OTOR VEHICLE RETAIL INSTALLMENT SALES
ACTS (MVRISAs)

istory of, 26.4.3

OTOR VEHICLES
ee AUTOMOBILE FRAUD; USED CARS

ULTIPLE DAMAGES
ee also DAMAGES
ctual damages, 22.2.7.5
ultiple actual damages, 22.3.5

unitive damages, interrelation, 22.4.6
tatutory damages, 22.3.2
ax consequences, 20.9.5

ADER’S RAIDERS
istorical background, 2.1.4, 2.1.5

ATIONAL ASSOCIATION OF ATTORNEYS GENERAL
ee also STATE ATTORNEYS GENERAL
mployment information, 6.5

ATIONAL ASSOCIATION OF CONSUMER ADVO-
CATES (NACA)

lass action standards and guidelines, 24.4, Appx. F
40
described, 2.4
membership benefits, 1.5, 2.4, 3.6
website, Appx. G

NATIONAL ASSOCIATION OF CONSUMER AGENCY
ADMINISTRATORS

see also CONSUMER PROTECTION AGENCIES
employment information, 6.5
institutionalization of consumer movement, 2.1.6.2
website, Appx. G

NATIONAL ASSOCIATION OF CONSUMER BANK-
RUPTCY ATTORNEYS (NACBA)

largest area of consumer law practice, 9.5.7
website, Appx. G

NATIONAL ASSOCIATION OF STATE UTILITY
CONSUMER ADVOCATES

institutionalization of consumer movement, 2.1.6.2

NATIONAL CONSUMER LAW CENTER (NCLC)
author feedback, 1.6
conferences, 2.3
consultation services, 1.3, 2.3
expert witness analysis, 1.3
expertise, 2.3
funding, 2.3
history of, 2.3
mailing lists, 3.6
specialized practice manuals, 1.2, 2.3
website, Appx. G

NATIONAL CONSUMERS LEAGUE (NCL)
first national consumers’ organization, 2.1.2
generalist nature, 2.1.6.3

NATIONAL HIGHWAY TRAFFIC SAFETY ADMINIS-
TRATION

historical background, 2.1.4

NATIONAL RECOVERY ADMINISTRATION (NRA)
regulatory codes, 2.1.3

NOMINAL DAMAGES
see also DAMAGES
defined, 22.2.1.4

NURSING HOMES
troublesome abuses, 9.4.7

ODOMETER LAW
multiple damages, 22.3.5
overview, 10.6.2
statutory damages, 22.3.1

actual damages in lieu, 22.3.3

OFFICE OF CONSUMER AFFAIRS
historical background, 2.1.4

OPEN-END CREDIT
FCBA rights, 16.1.2.8

OUT-OF-POCKET DAMAGES
see RESTITUTION

PARTNERSHIPS
see also PRIVATE PRACTICE OF CONSUMER LAW
office organization, ethical considerations, 7.4.3
partnership by estoppel, 7.4.4
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References are to sections
AWNBROKERS
roublesome abuses, 9.7.4

AYDAY LOANS
roublesome abuses, 9.7.3

ENALTIES
unitive damages relationship, 22.4.4.4

ERFORMANCE
ee WARRANTIES

ERSONAL LIABILITY
eep pockets, 5.9.8

HYSICAL INJURIES
ompensatory damages, 22.2.4
istress resulting from, 22.2.3.1
roving, 22.2.6.2

LEADINGS
iscovery, serving with, 4.6.3.6
istakes to avoid, 8.2, 8.4

ample pleadings, Appx. C
mall consumer claims, 4.6.3
damages, 4.6.3.4
facts, 4.6.3.2
theories of liability, 4.6.3.5

OINTS
ortgage loan price traps, 12.4

OVERTY LAW
onsumer law relationship, 5.3
onsumer law specialists, necessity, 5.2
onsumer protections
asset protection, 5.5
crisis mitigation, 5.8
cycles of consumer law, 5.9
‘‘fresh starts,’’ 5.6
importance of, 5.1
income protection, 5.4
necessities of life, 5.7

nternet resources, Appx. G
egal services programs, see LEGAL SERVICES PROGRAMS

RACTICE OF CONSUMER LAW
bbreviations, Appx. E
cademia, 6.4, 6.5
nnual conference, 1.4
ppeals, see APPEALS
ttorney fees, see ATTORNEY FEES AND COSTS
iographies of various consumer lawyers, Appx. D
hanging nature, 1.1.3
iscovery, see DISCOVERY
thics, see ETHICS
ederal government practice, 6.3, 6.5
ntake aids

consumer dispute questionnaire, Appx. B.1
new client conference form, Ch. 15

nternet resources, Appx. G
nvestigation aids, new address requests, Appx. B.2
egal services programs, see LEGAL SERVICES PROGRAMS

istakes to avoid, Ch. 8
CLC consults, 1.3
CLC manuals, using, 1.2
verview, 1.1
leadings, see PLEADINGS
private practice, see PRIVATE PRACTICE OF CONSUMER
LAW

small consumer claims, profitability, Ch. 4
specialization, 1.1.2
state government practice, 6.2, 6.5
trials, see TRIALS

PREDATORY LENDING
mortgage loans, 9.6.1, 12.2

balloon loans, 12.9
non-mortgage credit, 9.7

PREEMPTION OF STATE LAW
see FEDERAL PREEMPTION

PRE-JUDGMENT INTEREST
tax consequences, 20.9.1
UDAP claims, 22.2.5.9

PREPAYMENT PENALTIES
mortgage loan price traps, 12.11

PRESS
see MEDIA

PRICE DISCRIMINATION
see also CREDIT DISCRIMINATION
mortgage loan price traps, 12.13

PRIVATE ATTORNEYS GENERAL
injunctive relief, 22.6.4.1

PRIVATE PRACTICE OF CONSUMER LAW
see also PRACTICE OF CONSUMER LAW
biographies of various consumer lawyers, Appx. D
ethical issues

advertising, 7.2
fee agreements, 7.6
office organization, 7.4
public education, 7.3
referrals, 7.5

firm names and letterhead, 7.2.2.6
FTC, cooperating with, 6.3.2
intake aids

consumer dispute questionnaire, Appx. B.1
new client conference form, Ch. 15

investigation aids, new address requests, Appx. B.2
mistakes to avoid, Ch. 8
sample co-counsel agreement, Appx. A.3
sample retainer forms, Appx. A
small consumer claims, profitability, Ch. 4
starting a private practice, Ch. 3

choosing a specialty, 3.4
considerations, 3.2
fee arrangements, 3.3
life outside law, 3.9
link up with others, 3.6
marketing, 3.8
technology, 3.7
time keeping, 3.3
truth and justice as your ally, 3.5

state consumer protection officials, cooperating with, 6.2.5

PROFESSIONAL ASSOCIATIONS
see also PRIVATE PRACTICE OF CONSUMER LAW
office organization, ethical considerations, 7.4.4
partnership by estoppel, 7.4.4
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PROPERTY Practice of Consumer Law

References are to sections

3

ROPERTY FLIPPING SCHEMES
roublesome abuses, 9.3.2

ROTECTIVE ORDERS
uthority of court, 18.4
ssuance, requirements, 18.5

generally, 18.5.1
good cause, 18.5.4
specific and timely objection, 18.5.2
timely motion, 18.5.3

pposing
how problem arises, 18.2
reason for, 18.1, 18.3, 18.7

ecommendations, 18.6
ights affected, 18.3

ROXIMATE DAMAGES
ee also CONSEQUENTIAL DAMAGES
efined, 22.2.1.4, 22.2.5.1

UBLIC CITIZEN
eneralist nature, 2.1.6.3
pecialized groups, 2.1.4

UBLIC INTEREST RESEARCH GROUPS (PIRGs)
istorical background, 2.1.5

UBLICITY
ee also ADVERTISING; MEDIA
ample retainer agreements, Appx. A.1
rial publicity, ethical considerations, 7.8

UNITIVE DAMAGES
ee also DAMAGES
ctual damages, relationship
additional damages, 22.2.7.5, 22.4.6
due process, 22.4.4.3

vailability, 22.4.3
common law claims, 22.4.3.1, 22.4.3.3
statutory claims, 22.4.3.2

onstitutional limitations, 22.4.4
comparable misconduct penalties, 22.4.4.4
due process, 22.4.4.1
ratio to compensatory damages, 22.4.4.3
reprehensibility, 22.4.4.2

efined, 22.2.1.4
vidence of other bad acts to support, 21.2.2
mportance of, 22.4.1
nterrelation with other remedies, 22.4.6
ractice tips, 22.4.4.5
reparing cases, 22.4.2
tate law caps, 22.4.5
ax consequences, 20.9.1
oir dire questions, 21.1.4

ACKETEER INFLUENCED AND CORRUPT
ORGANIZATIONS ACT (RICO)

ultiple damages, 22.3.5
verview, 10.4.4

ADIO
ee MEDIA

EAL ESTATE SETTLEMENT PROCEDURES ACT
(RESPA)

ultiple damages, 22.3.5
redatory lending, application, 9.6.1
‘qualified written request,’’ 16.1.2.2
42
statutory damages, 22.3.1

REAL ESTATE TRANSACTIONS
troublesome abuses, 9.3

junk fees, 12.5

REFERRALS
ethical considerations, 7.5

REFINANCING
mortgage loan price traps, 12.12

REFUND ANTICIPATION LOANS (RALs)
troublesome abuses, 9.7.5

REGULATORY BOARDS
consumer advocacy, 6.2.4
consumer protection agencies, see CONSUMER PROTECTION

AGENCIES
employment positions with, 6.5

REMEDIES
attorney fees and costs, 22.9
case selection, 22.1
damages

see also DAMAGES
compensatory damages, 22.2
punitive damages, 22.4
statutory and multiple damages, 22.3

debt cancellation, 22.5.11
declaratory relief, 22.7
injunctive relief, 22.6
interpreting, 22.2.1.3
involuntary bankruptcy, 22.8
rescission, see RESCISSION
UDAP, see under UNFAIR AND DECEPTIVE ACTS AND

PRACTICES (UDAP)
voiding and rescinding contracts, 22.5

RENT-TO-OWN (RTO) TRANSACTIONS
troublesome abuses, 9.7.6

RENTAL HOUSING
troublesome abuses, 9.3.4

REPAIRS
automobile repair abuses, 9.2.3
cost-to-repair damages, 22.2.2.3

REPOSSESSIONS
automobile financing abuses, 9.2.5
UCC restrictions, 10.7.2

REPUTATIONAL DAMAGES
consequential damages, 22.2.5.7
proving, 22.2.6.2

RESCISSION
attorney fee agreements, 4.4.1.4
contract law, 22.5.9
credit repair contracts, 22.5.3
door-to-door sales, 10.7.3.4, 22.5.2
generally, 22.5.1
HOEPA loans, 10.7.3.2
lemon laws, 22.5.5
Magnuson-Moss Warranty Act, 22.5.5
misrepresentation or fraud, 22.5.8
relationship to other remedies, 22.5.10
state laws, 22.5.3, 22.5.7
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References are to sections
ESCISSION (cont.)
IL rights, 10.7.3.2, 22.5.4
tax consequences, 20.11.6
CC rights, 22.5.5
DAP, 22.5.7

ESEARCH AIDS
ee also LEGAL RESOURCES
bbreviations, Appx. E
ree legal Internet resources, Appx. G
TC as source of information, 6.3.2
CLC manuals, 1.2, 2.3

ESORT MEMBERSHIPS
ancellation rights, 22.5.3
roublesome abuses, 9.4.6

ESTITUTION
ee also COMPENSATORY DAMAGES
alculating damages, 22.2.2.4

ETAIL INSTALLMENT SALES ACTS (RISAs)
istory of, 26.4.3

ETAIL SALES
ee also MERCHANTS
redit sales, troublesome abuses, 9.7.1
ff-premises sales, see DOOR-TO-DOOR SALES
evocation of acceptance, 22.5.5

ETAINER AGREEMENTS
ee ATTORNEY FEES AND COSTS

ETIREMENT HOMES
ee ASSISTED LIVING FACILITIES; NURSING HOMES

EVERSE REDLINING
redit discrimination, 12.13

ULE 68
ffers of judgment, 23.4

ULE OF 78s
ebates of unearned charges

credit insurance, 12.7
interest, 12.2

CAMS
pecialized law practices dealing with
auto fraud, 9.2
debt elimination, 9.5.3
foreclosure rescue, 9.6.3
home improvements, 9.3.5
immigration consultants, 9.4.4
telemarketing, 9.4.2
timeshares and resort memberships, 9.4.6
vocational schools, 9.4.3

hin capitalization, 23.2

ERVICE CONTRACTS
utomobile sales abuses, 9.2.4.2

ERVICERS
ight to information from

identity of holder of obligation, 16.1.2.3
RESPA ‘‘qualified written request,’’ 16.1.2.2

ETTLEMENTS
ttorney fees and, 19.4
insufficient offers, 19.4.1
preserving rights, 19.4.2, 22.9.3
class actions
effect on other pending claims, 23.10
ethical issues, 24.4

credit reporting issues, addressing, 19.6
correct language, selecting, 19.6.2
court approval, 19.6.5
court orders, 19.6.6
‘‘hard delete,’’ sample language, 19.6.3
importance, 19.6.1
status correction, sample language, 19.6.4

debt cancellation
negotiating, 22.5.11
tax consequences, 20.11.7, 20.12.1

maximizing damage awards, 22.2.1.2
mechanics of settlement, 19.1.5
mediation, 19.2
mistakes to avoid, 8.3
multiple defendants, 19.3
negotiation, 19.1

constructive engagement with opposing counsel, 19.1.3
documenting efforts, 19.1.6
drafting settlement documents, 19.1.5
financially shaky defendants, 19.1.4
initial demand, 19.1.2, 19.2
pre-suit preparation, 19.1.1
trial preparation throughout, 19.1.3

sample retainer agreements, Appx. A
tax consequences, Ch. 20

adverse consequences, reimbursement, 20.10
debt cancellation, 20.11.7, 20.12.1
distinguishing in settlement documents, 20.9.6

terms, 19.5
confidentiality agreements, 19.5.2
court costs, 19.5.4
financing costs, 19.5.4
non-representation of future clients, 7.9
other terms and clauses, 19.5.3
prompt payment, 19.5.1

SLAPP SUITS
court responses, 23.8.2
generally, 23.8.1
legislative responses, 23.8.3
responding to, 23.8.4

SMALL CLAIMS
practice tips, Ch. 4

choice of court, 4.9
complaint, 4.6.3
contingent fee contracts, 4.5
damages, 4.6
demand letter, 4.6.2
fee agreement, 4.4
first strike, 4.6.3.2
initial client interview, 4.3
requests for admissions, 4.8
screening the claim, 4.2
statutory clauses of action, 4.6.3.5
summary judgment motion, 4.7

SOCIETY OF CONSUMER AFFAIRS PROFESSIONALS
IN BUSINESS

institutionalization of consumer movement, 2.1.6.2

SOLE PRACTITIONERS
see also PRIVATE PRACTICE OF CONSUMER LAW
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SPECIAL Practice of Consumer Law
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OLE PRACTITIONERS (cont.)
ffice organization, ethical considerations, 7.4.2

PECIAL ATTORNEYS GENERAL
tate attorneys general, assisting, 6.2.5

PECIAL DAMAGES
ee also DAMAGES
efined, 22.2.1.4

PECIALIZATION
ankruptcy practice, 9.5.7, 13.13
onsumer law practice, 1.1.2, 9.1, 10.1
biographies of various consumer lawyers, Appx. D
legal services practice, Ch. 5
private practice, 3.4

onsumer organizations, 2.1.4, 2.1.6.3
egal services practice, Ch. 5

seven lessons, 5.10
special role, 5.2
tips for starting, 5.11

roublesome businesses, 9.1
automobile fraud, 9.2
bankruptcy, 9.5.7
credit reporting, 9.5.4
debt collection abuses, 9.5.1
debtors’ rights, 9.5
fringe lenders, 9.7
home defense, 9.6
home improvements, 9.3.5
non-mortgage credit, 9.7
predatory mortgage lending, 9.6.1
sale and rental of housing, 9.3
sale of goods and services, 9.4

POT DELIVERY
utomobile sales abuses, 9.2.4.3

TATE ATTORNEYS GENERAL
onsumer advocacy, 6.2.3
ooperating with, 6.2.5
mployment positions with, 6.5

TATE LAW
nti-SLAPP statutes, 23.8.3
ommon statutory causes of action, 4.6.3.5
onsumer protection, 6.2
collection activities, 10.7.1
credit laws, 10.5.3, 10.5.5, 10.7.3.3
foreclosures, 10.7.3.1
garnishment and attachment, 10.7.4
generally, 6.2.2
model laws, 6.2.2
repossession, 10.7.2
state attorneys general, 6.2.3
state regulatory boards, 6.2.4
UCC, see UNIFORM COMMERCIAL CODE (UCC)
UDAP statutes, see UNFAIR AND DECEPTIVE ACTS AND

PRACTICES (UDAP)
ederal preemption, see FEDERAL PREEMPTION
unitive damages caps, 22.4.5

TATE REGULATORY BOARDS
onsumer advocacy, 6.2.4
onsumer protection agencies, see CONSUMER PROTECTION

AGENCIES
mployment positions with, 6.5
44
STATUTORY DAMAGES
see also DAMAGES
actual damages, interrelation, 22.3.3
class actions, 22.3.4
defined, 22.2.1.4
minimum statutory damages, 22.3.1
multiple awards, 22.3.2
punitive damages, interrelation, 22.4.6
rescission, relationship, 22.5.10
tax consequences, 20.9.5

STRATEGIC LAWSUITS AGAINST PUBLIC PARTICIPA-
TION

see SLAPP SUITS

STUDENT LOANS
troublesome abuses, 9.4.3

SUBPRIME LOANS
mortgage loans, 9.6.1, 12.2

brokers’ fees, 12.6
credit insurance, 12.7
price discrimination, 12.13

non-mortgage loans, 9.7
pawnbrokers, 9.7.4
payday loans, 9.7.3
RALs, 9.7.5
RTOs, 9.7.6

SUMMARY JUDGMENT
early partial summary judgment, 4.7, 19.1.3

TAPE RECORDING
see also VIDEO TAPING
abusive telephone calls, 7.11
depositions, 16.4, 16.6

TAX OBLIGATIONS
adverse tax consequences as actual damages, 20.10
characterization of fees can affect liability, 20.6
‘‘civil rights’’ cases, 20.7
class actions, 20.8
contingent fees, 20.2–20.4
damages awards, 20.9
loan forgiveness, 20.11

Form 1099-C implications, 20.12
planning tips, 20.13
settlement documents, distinguishing, 20.9.6
statutory fee awards, 20.5

TECHNOLOGY
discovery cost cutting, 16.4
small consumer claims, use, 4.2.2
starting a private practice, 3.7
tape recording of conversations, 7.11

TELEMARKETING FRAUD
consumer protections, 2.1.5, 10.4.5
troublesome abuses, 9.4.2

TELEPHONE CALLS
tape recording, 7.11

TELEPHONE SERVICE COMPANIES
troublesome abuses, 9.4.5

TELEVISION
see MEDIA
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Index UNFAIR

References are to sections
ESTERS
thical issues, 27.1.1, 27.5.1
choice of law impact, 27.1.3
disclosure issues, 27.4
dishonesty, 27.5.4
overview, 27.1.2

x parte contacts with current employees, 27.2
Model Code, 27.2.1
Model Rule, 27.2.2
‘‘National Standard,’’ 27.2.3

x parte contacts with former employees, 27.3
Model Code, 27.3.1
Model Rule, 27.3.2
‘‘National Standard,’’ 27.3.3
ule 4.2, application, 27.5.2
ule 4.3, application, 27.5.3
se of, 7.12, Ch. 27

IMESHARES
ancellation rights, 22.5.3
roublesome abuses, 9.4.6

ITLE PAWN LENDERS
roublesome abuses, 9.7.4

ORT CLAIMS
conomic loss rule, 22.2.7.4
motional distress damages, 22.2.3.1
unitive damages, 22.4.3.1, 22.4.3.3

RADE GROUPS
nternet resources, Appx. G

RADE REGULATION RULES (FTC)
onsumer protection mandate, 6.3.1
ooling-off period for door-to-door sales, 10.7.3.4, 22.5.2
redit practices, 10.5.4
sed cars, 10.6.3

RADE SECRETS
rotective orders, Ch. 18
grounds, 18.5.4

RADE-INS
utomobile sales abuses, 9.2.4.2

RAVEL LAW
nternet resources, Appx. G

RIAGE
istakes to avoid, 8.2

RIALS
ee also EVIDENCE
ppellate argument, Ch. 25
onsumer cases, Ch. 21
ountering defense arguments, 21.4
vidence of other bad acts, 21.2.2
xhibits, use, 21.2.1
xpert evidence, see EXPERT EVIDENCE
raud victims, 21.3
ury trials, see JURY TRIALS

istakes to avoid, 8.3
ublicity
ethical considerations, 7.8
sample retainer agreements, Appx. A.1

ample memorandum of law, Appx. C
itnesses, see WITNESSES
TRUTH IN LENDING ACT (TILA)
advertising restrictions, 10.4.1
disclosure requirements, 10.5.1
foreclosure protections, 10.7.3.2
historical significance, 5.9.1
need for regulation, 11.5
predatory lending, application, 9.6.1
principles underlying, 11.4
rescission rights, 10.7.3.2, 22.5.4
right to obtain information from servicer, 16.1.2.3
statutory damages, 22.3.1

actual damages additional, 22.3.3
multiple awards, 22.3.2

violation, resulting harm, 11.6

UNCONSCIONABILITY
arbitration clauses

procedural unconscionability, 14.2
substantive unconscionability, 14.3

contract terms, 22.5.6

UNDERCOVER INVESTIGATIONS
see TESTERS

UNDERLYING DEBT
counterclaims re, 23.7.2
leveraging cancellation with a damage claim, 22.5.11

UNFAIR AND DECEPTIVE ACTS AND PRACTICES
(UDAP)

add-ons and options, 9.2.4.2
advertising and inducements, 10.4.2
common law fraud claim alternative, 10.4.3
credit and gap insurance, 9.2.4.2
fees and other charges, 9.2.4.2
financing, 9.2.4
force-placed insurance, 9.2.4.2
FTC mandate, 6.3.1
history of state suits involving, 2.1.4
manufactured homes and mobile home parks, 9.3.3
model laws, 6.2.2
nursing and retirement homes, 9.4.7
pricing and sales techniques, 9.2.4
remedies

aggravation and inconvenience, 22.2.3.5
attorney fees and costs, 22.2.5.5, 22.9.1
collateral source rule, 22.2.7.2
common law remedies additional, 22.4.3.3
contractual limitations, 22.2.7.1
economic loss doctrine, 22.2.7.4
emotional distress, 22.2.3.3
equitable relief, 22.6.5
financing costs, 22.2.5.2
injunctions, 22.6
loss-of-bargain damages, 22.2.2.2
mitigation of damages, 22.2.7.3
multiple damages, 22.3.5
physical injuries, 22.2.4
pre-judgment interest, 22.2.5.9
punitive damages, 22.4.3.2, 22.4.5
rescission, 22.5.7, 22.5.10
restitution, 22.2.2.4
statutory damages, 22.3

repairs, 9.2.3
service contracts, 9.2.4.2
state law enforcement, 6.2.3
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UNFAIR Practice of Consumer Law

References are to sections
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NFAIR AND DECEPTIVE ACTS AND PRACTICES
(UDAP) (cont.)

tate regulation, 6.2.2, 10.4.2
ubleases and brokerage scams, 9.2.4.5
elemarketing, 9.4.2
imeshares and resort memberships, 9.4.6
o-yo sales, 9.2.4.3

NFAIR COLLECTION PRACTICES
ee FAIR DEBT COLLECTION PRACTICES ACT (FDCPA)

NFAIR TRADE PRACTICES AND CONSUMER
PROTECTION ACT (UTP-CPA)

tate adoption, 6.2.2

NIFORM COMMERCIAL CODE (UCC)
nternet resources, Appx. G
rivate injunctive relief, 22.6.3
epossessions, 10.7.2
evocation of acceptance, 22.5.5
tatutory damages, 22.3.1
actual damages in lieu, 22.3.3
multiple awards, 22.3.2

nconscionable contracts, 22.5.6
arranties, 10.6.1

NIFORM CONSUMER CREDIT CODE (UCCC)
istorical background, 5.9.1
nconscionable contracts, 22.5.6

NIFORM CONSUMER SALES PRACTICES ACT
(UCSPA)

tate adoption, 6.2.2

NIFORM DECEPTIVE TRADE PRACTICES ACT
(UDTPA)

rivate injunctive relief, 22.6.2.1, 22.6.4.2
tate adoption, 6.2.2

SED CARS
ee also AUTOMOBILE FRAUD
dverse history, misrepresentation or non-disclosure, 9.2.2
eceptive sales techniques, 9.2.4
TC Used Car Rule, 10.6.3
nternet resources, Appx. G
arranties, 9.2.3, 10.6.1

SURY
ee also CREDIT TERMS
46
deregulation and, 26.5
early attitudes towards, 26.2
general statutes, 26.3
rescission rights, 22.5.6
special laws, 26.4

generally, 26.4.1
loans, 26.4.2
sales, 26.4.3

VENUE
mistakes to avoid, 8.2
small consumer claims, 4.9

VIDEOTAPING
see also TAPE RECORDING
depositions, 16.4

consumer plaintiff, 16.6

VOCATIONAL SCHOOLS
troublesome abuses, 9.4.3

WARRANTIES
automobiles, 9.2.3
emotional distress damages, 22.2.3.2
FTC Used Car Rule, 10.6.3
lemon laws, 9.2.3, 10.6.1
limitations on damages, 22.2.7.1
Magnuson-Moss, 10.6.1

refund rights, 22.5.5
manufactured homes, 9.3.3
odometer laws, 10.6.2
physical injury damages, 22.2.4
UCC, 10.6.1

WITNESSES
see also EVIDENCE; EXPERT EVIDENCE
fraud victims, preparing for testimony, 21.3.1
missing evidence, dealing with, 16.7
order of witnesses, 21.3.2
pre-suit discovery, 16.1.1

WORKOUT AGREEMENTS
mortgage default, 13.2

YO-YO SALES
automobile sales abuses, 9.2.4.3


