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AUTOMOBILE

References are to sections

“AS IS” DISCLAIMERS (cont.)

language requirements, 5.8.9, 5.9

merchantability, 15.5.1

new home warranties, 18.3.7

overview, 1.8.2.1

post-sale receipt, 5.7

seller’s conduct invalidating, 5.11.3

tort claims, effect on, 5.15.1

usage of trade, application, 5.11.2

used cars
avoiding, 15.3, 15.4.2, 15.4.3, 15.4.4, 15.6.2
disclosure, 15.4.3
FTC requirements, 5.7, 5.8.8, 5.10.2, 15.4.4, 15.8
meaning of term, 5.11.2

validity, circumstances, 5.11

ASSIGNEES
see also INDIRECT SELLERS; NONBUYERS
FTC Holder Rule, 8.4.5.3, 8.5.1, 8.5.2, 8.5.5, 8.5.6
leases, 21.4.2.2
mobile home sales, 17.8.2.5
leases, warranty liability, 21.4.2
liability for damages, 8.5.1, 8.5.2, 8.5.5, 8.5.6
Magnuson-Moss liability, 2.2.4.4
mobile home claims against, 17.8.2.5
notice of breach to, 7.2.6.1, 8.5.5
security interests in canceled sales, 2.5.3.3, 8.4.5.3
service contracts, 20.9
warranty rights, 6.3.4
withholding payments from, 8.5.1, 8.5.2, 8.5.6
leases, 21.4.2
notice, 8.5.5

ASSISTIVE TECHNOLOGICAL DEVICE WARRANTY
LAWS

see also MEDICAL DEVICES

affirmative defenses, 16.7.2

federal preemption, 16.3

generally, 16.1

“lemon” device, defined, 16.4

lemon laundering, 16.7.3

other causes of action, 16.7.4

remedies, 16.7.1

scope, 16.2

standing, 16.6

warranty provisions, 16.5

ASSUMPTION OF RISK

see also CONTRIBUTORY NEGLIGENCE
defense to negligence action, 12.4.5
defense to warranty action, 7.7.2.3
pleading, 13.3.11

ATTEMPT TO REPAIR
see REPAIR ATTEMPTS

ATTORNEY FEES AND COSTS
awards by judge not jury, 13.8.1
breach of contract claims, 10.7, 13.9
breach of warranty claims, 2.7.6.3, 13.9
Buckhannon decision, 2.7.6.6
consumer leases, unconscionability claims, 21.2.6
initial client contact, explaining, 13.1.1
intertwined claims, 2.7.6.5, 14.2.10.8.1
lemon laws, 1.8.5, 13.9, 14.2.10.8

calculating, 14.2.10.8.4

generally, 14.2.10.8.1
informal dispute mechanisms, 14.2.9.3
refund component, 14.2.8.7.1
settled cases, 14.2.10.8.3
used car claims, 15.4.5.8
Magnuson-Moss claims, 1.8.5, 2.7.6, 10.7, 13.9
availability, 2.7.6.2
Buckhannon application, 2.7.6.6.2
calculation, 2.7.6.4
closely related claims, 2.7.6.5
costs and expenses, 2.7.2.1, 2.7.6.8
failure to plead claim, 2.7.6.3
federal court jurisdiction and, 2.7.2.1, 2.7.6.1
general standards, 2.7.6.1
prevailing defendant, 2.7.6.7
settlements, 2.7.6.6
mobile home cases, 13.9, 17.8.7
new home cases, 18.7.8
condominiums, 18.5.1
question of law, 13.8.1.6
settlements, preserving, 2.7.6.6, 13.7.6
state-law claims, 2.7.6.5, 13.9
settlement, 2.7.6.6.5
UCC claims, 1.8.5, 2.7.6.5, 10.7, 13.9
UDAP claims, 1.8.5, 10.7, 11.1.1.2, 13.9
warranty litigation, 1.8.5, 2.7.6, 10.7, 13.9

AUCTIONEERS
see also AUCTIONS
merchant status, 4.2.2.2

AUCTIONS

see also AUCTIONEERS

FTC Used Car Rule, application, 15.8.2.3
refused goods, sales for seller’s account, 8.4.4.5

AUTOMOBILE DEALERSHIPS
see also AUTOMOBILE SALES; DEALERS
leases, warranty rules
lessor dealers, 21.3
non-lessor dealers, 21.6
lemon law liability, 14.2.3.7, 14.2.4.3
negligent repairs, manufacturer’s liability, 19.8.5.1
service manager, deposing, 14.9.4.2.3
service technicians, deposing, 14.9.4.2.4
used cars, see USED CAR DEALERS

AUTOMOBILE LEASES
see also CONSUMER LEASES; LEASES
finance lease status, 21.3.1
FTC Used Car Rule, application, 15.8.2
lemon laws, application, 21.2.4, 21.5.3
new cars, 14.2.3.4
refund remedy, 14.2.8.7.4
used cars, 15.4.5.2
state law, 21.2.7
structure, 21.1.2

AUTOMOBILE MANUFACTURERS
see also MANUFACTURERS
listing, Appx. N

AUTOMOBILE MECHANICAL BREAKDOWN
INSURANCE
see MECHANICAL BREAKDOWN INSURANCE
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AUTOMOBILE Consumer Warranty Law
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AUTOMOBILE REPAIR LAWS (STATE)
see also AUTOMOBILE REPAIRS
administrative enforcement, 19.8.3.2.4
certification requirements, 19.8.3.4
disclosure requirements, 11.4.5.5, 19.8.3.2.2
licensing requirements, 19.8.3.3

other requirements, 19.8.3.2.3

overview, 19.8.3.1

private remedies, 19.8.3.2.4

scope, 19.8.3.2.1

AUTOMOBILE REPAIR SHOPS
see also AUTOMOBILE REPAIRS
customer rights, posting, 19.8.3.2.3
licensing, 19.8.3.3

mechanics, certification, 19.8.3.4
refusal to return car, 19.8.1

written warranties, 19.8.2

AUTOMOBILE REPAIRS

see also AUTOMOBILE REPAIR SHOPS; SERVICE
TRANSACTIONS

common law implied warranties, 19.4.3

credit card payments, stopping, 19.8.1.2

disclosure requirements, 11.4.5.5, 19.8.2, 19.8.3.2.2, 19.8.4

estimates, authorizations, 19.8.3.2.2, 19.8.4

extended warranties, see SERVICE CONTRACTS

insurance, see MECHANICAL BREAKDOWN INSURANCE

non-warranty repairs by authorized dealers, 19.8.5.1

parts and labor warranty, 19.8.2

replaced parts, return, 19.8.3.2.2, 19.8.3.2.3, 19.8.4

state law, see AUTOMOBILE REPAIR LAWS (STATE)

statutory liens, 19.8.1.1

statutory prohibitions, 19.8.3.2.3

UDAP regulations, 19.8.4

AUTOMOBILE SALES
see also AUTOMOBILE DEALERSHIPS; NEW CARS
canceled sales
steps prior to return of auto, 8.4.3
use after, 8.4.6.3
complaints
sample client intake form, Appx. 1.1
sample client interview sheet, Appx. 1.2
sample complaint, Appx. K.5
sample interrogatories, Appx. L.2, Appx. L.3
definition, 14.2.3.4
demonstrators, new car status, 14.2.3.3
disclosure requirements, 11.4.5.5, 14.2.5.4
gray market, 14.7
warranty of title, 4.5.1
lemon laws, see LEMON LAWS (STATE)
manufacturers, listing, Appx. N
new car warranties, overview, 14.1
used cars, see USED CAR SALES

AUTOMOBILES
see MOTOR VEHICLES

BAD FAITH
see also GOOD FAITH
buyers’ remedies, 11.3.5, 15.6.3
cure, exercise of rights, 8.2.7.7
disclaimers, validity, 5.13

seller’s conduct invalidating, 5.11.3
insurance contracts, 20.5.6
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lien clearance impracticable, 2.5.3.2
limited remedy clauses, 9.6.3, 9.10
merger clauses, 3.8.5

service contracts, 20.3, 20.5.6
unconscionability distinguished, 11.3.6
warranty repairs, 7.7.4.1, 7.7.4.3

BANKRUPTCY

defendants after settlement, 13.7.4
home improvement contractors, 19.7.5
service contractors, 20.7.3

BASIS OF BARGAIN
bargain, definition, 3.5.1
express warranties
affirmation of fact or promise, 3.5
description of goods, 3.3
layered contracting, 3.6.2
leases, 2.2.5.8
Magnuson-Moss coverage, necessity, 2.2.3.5
post-sale statements as, 3.6
modification of original bargain, 3.6.3.2.1, 3.6.3.2.2
presumption, 3.5.3
reliance not required, 3.5.2
statements made during bargaining, 3.5.3

BENEFICIARIES
third party, see THIRD PARTY BENEFICIARIES

BENEFIT OF THE BARGAIN
breach of warranty damages, 10.4.1
new home cases, 18.7.3.3-18.7.3.5

BINDING ARBITRATION
see ARBITRATION AGREEMENTS

BLOOD PRODUCTS
strict liability doctrine, application, 12.3.3

BLUE BOOKS
evidence of damages, 10.4.7

BOATS
federal preemption of state law claims, 1.5.11.4

BONDING

home improvement contractors, 19.7.5.2
mobile home dealers, 17.4.2, 17.8.8
service contractors, 20.7.4

used car dealers, 15.9.3

BRAND NAMES
implied warranty of merchantability, 4.2.1

BREACH OF CONTRACT
see also CONTRACTS
attorney fees, 10.7, 13.9
common law warranty breach as, 19.4.2
contractual limitations on remedies, see LIMITED REMEDY
CLAUSES
cure, refusal of rightful cure as, 8.2.7.9
damages
see also DAMAGES
deduction from outstanding balance, 8.5
punitive damages, 10.6
defenses, see CONTRACT DEFENSES
home improvement contracts, 19.7.2, 19.7.3
material breach, substantial impairment, similarity, 8.3.2.2
new home sales, 18.7.1.3
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BUILDERS

References are to sections

BREACH OF CONTRACT (cont.)
notice, specification of time period, 7.2.4
service contracts, 20.5.2

statute of limitations, 7.6.1, 7.6.9
warranty remedies displace, 1.8.1.1

BREACH OF WARRANTY
see also DEFECTIVE GOODS; NONCONFORMITY
actions, see WARRANTY CLAIMS
admissions by seller or manufacturer, 7.5.3
affirmations of fact, 7.3.6.1.1, 7.3.6.1.2
attorney fees, 2.7.6, 10.7, 13.9
bad faith as, 11.3.5
burden of proof, 1.8.3, 7.4.1
cancellation rights, see CANCELLATION RIGHTS (UCC)
cause of action, accrual, 7.6.1, 7.6.3
causes other than defect at delivery, negating, 7.5.2
circumstantial evidence, sufficiency, 7.4.2
claims, see WARRANTY CLAIMS
common law warranties, 19.4
consumer products, examples, 7.3.7.1
contractual limitations on remedies, see LIMITED REMEDY
CLAUSES
damages, see DAMAGES
deductions from outstanding balance, 8.5
defenses, see DEFENSES
determination, 7.3
disclaimers, see DISCLAIMERS
evidence, see EVIDENCE
express warranties
future performance warranties, 3.2.2.4, 7.3.6.2
present characteristic warranties, 3.2.2.2, 7.3.6.1
questions of fact, 13.8.1.2
sample complaint, Appx. K.2.4
fitness for particular purpose, proof, 4.3.4, 7.3.8
future performance warranties
breach of promise, 3.2.2.4
cause of action, accrual, 7.6.3
generally, 7.3.6.2
overview, 7.3.3
standards, interpretation, 7.3.6.2.3
habitability, 18.3.6.2
home improvement products, examples, 7.3.7.1
implied warranties, 2.3.1, 2.3.6.2
new homes, 18.3.6, 18.4.7
questions of fact, 13.8.1.3
sample complaints, Appx. K.2.2, Appx. K.2.3
inadequate instructions as, 3.2.4
indirect sellers, proving against, 6.2.7, 7.5.1.3
injury to person or property, recovery, 10.5.3.2
latent defects yet to malfunction, 7.3.5
leases
dealer’s warranty, 21.6
lessor’s warranty, 21.3.4
manufacturer’s warranty, 21.5
sources of law, 21.2
lemon laundering, 15.7.3.1
lemon laws, application, 14.2.4
liability, see LIABILITY
limited remedy clauses, see LIMITED REMEDY CLAUSES
litigating, 10
mobile homes, 17.8
new homes, 18.7
Magnuson-Moss remedies, 2.1.1, 2.3.4, 2.7

merchantability warranty, 7.3.7
circumstantial evidence, use, 7.4.2
examples, 7.3.7.1
new car examples, 14.3.2

mobile homes
federal standards breach, 17.3.7
litigating, 17.8

model or sample warranty, 7.3.6.1.3

new cars, 14.2.4, 14.3.2

new homes
common law warranties, 18.3.6
litigating, 18.7
notice of defects, 18.3.10, 18.4.7, 18.6.3.3
statutory warranties, 18.4.7

nonconformities not involving, 8.3.2.6

notice of breach, see NOTICE OF BREACH

perfect tender rule, application, 7.3.1

picture warranties, 7.3.6.1.3

pleading, 13.3.5
sample complaints, Appx. K

present characteristic warranties
breach of statement, 3.2.2.2, 3.2.2.4.3
defective condition at delivery, 7.5
generally, 7.3.6.1
overview, 7.3.3

privity issues, 2.3.5, 2.3.6, 6.1

promise of future performance, 3.2.2.4

proof, see BURDEN OF PROOF; EVIDENCE

proper use and maintenance, 7.5.2

publicity efforts as litigation alternative, 13.2.7

questions of fact, 13.8.1

remedies, overview, 1.8.4

repair or replace remedy
contractual provisions, 9.1, 9.4.2
failure of essential purpose, 9.5.2
purpose, 9.5.2

right to cure, see RIGHT TO CURE

self-help remedies, see SELF-HELP REMEDIES

statement of present condition, 3.2.2.2, 3.2.2.4.3

statute of limitations, 7.6

strict liability, 7.3.1

substantial impairment, test, 8.3.2.1-8.3.2.3

title warranty, 4.5.1, 4.5.3

UDAP application, 11.1.1

UDAP violations, 11.1.3

workmanlike construction, 18.3.6.3

written warranties, 2.3.4

BREAKDOWN INSURANCE
see MECHANICAL BREAKDOWN INSURANCE; SERVICE
CONTRACTS

BROCHURES

affirmation of fact or promise, 3.2.2.5
description of goods warranty, 3.3

disclaimers appearing in, validity, 5.8.6

express warranties, manufacturer’s liability, 6.2.3
written warranty status, 2.2.3.1, 6.2.2

BUILDERS

see also CONSTRUCTION

negligence, 12.4.1.1, 12.4.1.3

new home warranties
common law warranties, 18.3.4.1, 18.3.4.3
disclaimers, 18.3.7
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Consumer Warranty Law
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BUILDERS (cont.)

new home warranties (cont.)
notification of breach, 18.3.10, 18.6.3.3
statutory warranties, 18.4.2, 18.4.3

BUILDING CODES

breach of statutory duty, 12.2.5

home improvement contracts, relevance, 19.7.3
new home warranties, application, 18.3.6.4

BUILDING MATERIALS

see also CONSTRUCTION; HOME IMPROVEMENTS
consumer product status, 1.5.10, 2.2.1.4

goods status, 1.5.6

BUILDINGS
see also HOUSE SALES
strict liability doctrine, application, 12.3.3

BURDEN OF PROOF
see also EVIDENCE
breach of warranty, 1.8.3, 7.4.1
common law warranties, 19.4.3
notice of breach, 7.2.1
buyer’s conduct as affirmative defense, 7.7.2.1
consequential damages, 10.5.4
cover, improperly obtained, 10.3.3.3, 10.3.4
cure after performance date, acceptability, 8.2.7.6.1
damage, causation-in-fact, 7.4.1
damages for breach
noncanceling buyer, 10.4.1, 10.4.2
canceling buyer, 10.3.4
defects, 14.2.4
responsibility for defect, 6.2.7, 7.5.1.3
definition, 7.4.1
expert evidence, admissibility, 13.8.4.4
express warranties
creation, 5.2
statements not part of bargain, 3.5.3, 3.5.4
federal court jurisdiction, 2.7.2.1
good faith, 11.3.6
goods, predominance in mixed transaction, 19.3.4.1
indirect seller’s breach of warranty, 6.2.7
lemon law arbitration appeals, 14.2.9.2
misuse or neglect, 2.5.7.4, 14.2.4.4
new home warranties, waiver, 18.3.7
offset for use by canceling buyer, 10.3.6.2, 14.2.8.8
leases, 21.3.5.5
original ownership, 2.5.7.5
parol evidence, exclusion, 3.7.1, 3.7.2.2
particular purpose warranty, 4.3.4, 7.3.8
proof of purchase, 2.5.7.5
proximate cause, 7.4.1, 19.4.3
rejection of goods, 8.1.2
repair attempts, reasonable number, 14.2.6.3.4
revocation of acceptance, 8.1.2, 8.3.2.1
leases, 21.3.5.4
timeliness, 8.3.4
sample or model warranty, 3.4.2
substantial change to goods, 8.3.5
substantial impairment of value, 8.3.2.2, 14.2.4.5.4
UCC self-help remedies, 8.1.2
unconscionability, 9.6.1, 11.2.7, 13.8.1
unreasonable use, 2.5.7.4, 14.2.4.4
warranty, existence and terms, 13.3.6
waste doctrine, 18.7.3.5
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workmanship standards, 19.4.3

BURGLAR ALARM SYSTEMS
see HOME IMPROVEMENTS

BUYERS
see also CONSUMERS; NONBUYERS
commercial buyers, see COMMERCIAL BUYERS
conduct as cause of damage, 7.7.2
assumption of risk, 7.7.2.3
characterization, 7.7.2.1
failure to abide by directions, 7.7.2.5
misuse of product, 7.7.2.4
negligence, 7.7.2.2
definition, 1.5.9
good faith obligation, application, 11.3.6, 15.6.3
individual circumstances, relevance, 13.1.4
knowledge, effect, 3.9.2
lessees, status as, 2.2.5.5
new home warranties, availability, 18.3.3
prospective buyer, door-to-door sales definition, 2.6.5.4
reasonable conduct, 13.8.7.2
remedies, see BUYER’S REMEDIES
special relationship, determination, 12.2.5
third party beneficiaries of manufacturer warranty, 6.2.5.1
UCC standards, flexibility, 1.7.2.3
used car guide, see USED CAR BUYERS GUIDE (FTC)

BUYERS GUIDE (USED CARS)
see USED CAR BUYERS GUIDE (FTC)

BUYER’S REMEDIES
see also UCC REMEDIES
bad faith by seller, 11.3.5, 15.6.3
cancellation, see CANCELLATION RIGHTS (UCC)
contractual limitations, see LIMITED REMEDY CLAUSES
economic damages, 10.5.3.1, 12.2
lemon laws, see LEMON LAWS (STATE)
Magnuson-Moss remedies, 2.1.1
new home warranties, 18.4.8, 18.7.3
overview, 1.8.4
personal injury claims, limitations, unconscionability, 5.12
rejection, see REJECTION OF GOODS
repair or replace remedy
contractual provisions, 9.1, 9.4.2
failure of essential purpose, 9.5.2
lemon laws, 14.2.1, 14.2.6, 14.2.8
new home warranties, 18.7.3.2, 18.7.3.4, 18.7.3.5
purpose, 9.5.2
revocation of acceptance, see REVOCATION OF ACCEP-
TANCE
safety inspection violations, 15.4.7
self-help remedies, see SELF-HELP REMEDIES
torts, see TORT CLAIMS
UDAP, see UDAP CLAIMS
warranty claims, see WARRANTY CLAIMS

BYSTANDERS
see NONBUYERS

CABLE TELEVISION SYSTEMS
see also UTILITY SERVICES
warranty laws, application, 1.5.6

CAMPERS
see MOTOR HOMES; RECREATIONAL VEHICLES
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CANCELLATION RIGHTS

see also RESCISSION

arbitration clauses, effect, 13.4.3.1, 13.4.3.2
cooling-off periods, see COOLING-OFF PERIODS
home improvement contracts, 19.7.1

lemon laws, see LEMON LAWS (STATE)
overview, 1.2.7

questions of fact, 13.8.1.4

service contracts, 20.8

UCC, see CANCELLATION RIGHTS (UCC)
used car sales, 15.5.2

CANCELLATION RIGHTS (UCC)
after cancellation

holding goods for seller, 8.4.2, 10.3.1

practical problems, 8.4.1

returning goods to seller, 8.4.3

secured goods, 8.4.5

selling goods, 8.4.4, 10.3.5

use of goods, 8.4.6
arbitration clauses, effect, 13.4.3.1, 13.4.3.2
cover rights, see COVER
cumulative remedies, 8.4.1
damages, 10.3

see also DAMAGES

comparison with keeping goods, 10.2
delay by buyer, effect, 8.3.3, 8.3.5
exercising, strategic decisions, 13.2.2
FTC Holder Rule, application, 8.4.5.3, 8.4.5.4
home improvement contracts, 19.7.1.1
incidental damages, see INCIDENTAL DAMAGES
leases, 21.3.5.5, 21.3.7
limited remedy clauses, application, 9.5.1
Magnuson-Moss Act, parallel provisions, 2.5.6
mobile homes, 17.6
overview, 1.8.4, 8.1
questions of fact, 13.8.1.4
rejection, see REJECTION OF GOODS
remedies upon cancellation, 10.3.1
resales, see RESALES OF REFUSED GOODS
revocation, see REVOCATION OF ACCEPTANCE
security interests

obstacles to resale, 8.4.5.1

termination, 8.4.5.2-8.4.5.4
seller’s right to cure, see RIGHT TO CURE
substitute goods purchase, see COVER
third party lenders, effect, 8.4.5.4
use of goods, effect, 8.4.1, 8.4.2, 8.4.6, 10.3.1, 10.3.6, 17.6.5
used car sales, 15.5.2.1

CAR DEALERSHIPS
see AUTOMOBILE DEALERSHIPS

CARE
see DUTY OF CARE

CARELESSNESS
see NEGLIGENCE

CARPETING
see HOME IMPROVEMENTS

CARS
see MOTOR VEHICLES

CASE LAW
see also RESEARCH AIDS

Clearinghouse citations, 1.1
Magnuson-Moss arbitration
disclosure requirements, 13.4.4
permitting binding arbitration, 13.4.6.4
prohibiting binding arbitration, 13.4.6.3
revocation against indirect sellers, 8.3.8.2, 8.3.8.3
UCC, 1.4.1

CATALOGUE SALES

see also MAIL ORDER SALES

Magnuson-Moss application, 2.6.5.3

warranty disclosures, pre-sale requirements, 2.6.5.3

CAUSATION
see PROXIMATE CAUSE

CAVEAT EMPTOR
doctrine, 18.1, 18.3.1

CENTER FOR AUTOMOBILE SAFETY
information source, 14.5.3.2, 14.9.1

CERTIFICATE OF INSPECTION
express warranty creation, 3.2.2.6

CERTIFIED USED CARS
dealer programs, 15.3.3.3
manufacturer’s warranty, 15.3.2.2

CHARGES
see FEES; PRICE

CIRCUMSTANTIAL EVIDENCE
see also EVIDENCE
defective or unmerchantable condition
delivery, at, 7.5
eyewitness testimony of performance, 7.5.1
repair efforts as, 7.5.4
similar claims by others, 7.5.6
sufficiency, 7.4.2
supporting evidence, 7.5.2-7.5.9
incidental and consequential damages, 10.5.4
negligence claims, 12.4.2
proximate cause, 12.4.3

CLAIMS

see also ACTIONS

FTC preservation rule, see HOLDER RULE (FTC)
Magnuson-Moss, see MAGNUSON-MOSS CLAIMS
pleadings, see PLEADINGS

tort, see TORT CLAIMS

UCC, see UCC CLAIMS

UDAP, see UDAP CLAIMS

warranty, see WARRANTY CLAIMS

CLASS ACTION FAIRNESS ACT (CAFA)
federal court jurisdiction under, 2.7.2.4, 13.3.10.1
removal to federal court under, 2.7.2.5

CLASS ACTIONS

certifying the class, 13.3.10.2

jurisdictional issues, 13.3.10.1

Magnuson-Moss claims, 2.7.7
federal court jurisdiction, 2.7.2.4, 2.7.7, 13.3.10.1
informal dispute resolution precondition, 2.8.1
named plaintiffs, requirements, 2.7.7
opportunity to cure, precondition, 2.3.7, 2.7.3
other requirements, 2.7.7
privity requirements, 2.3.6.2
removal to federal court, 2.7.2.5
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CLEARINGHOUSE Consumer Warranty Law

References are to sections

CLEARINGHOUSE NUMBERS COMPENSATION
see also SARGENT SHRIVER NATIONAL CENTER ON see DAMAGES
POVERTY LAW
. COMPLAINTS
documents and unpublished cases, 1.1 see PLEADINGS

COLLATERAL CHARGES COMPONENT SUPPLIERS
lemon law refunds, 14.2.8.7
see also PARTS

COLLECTION ACTIONS implied warranty liability, 2.2.4.2
service contract defenses, 20.7.5 lemon laws, application, 14.2.4.1
statute of limitations, contractual shortening, 7.6.9 Magnuson-Moss liability, 2.2.4.1, 2.2.4.2
warranty defenses, raising strict liability doctrine, application, 12.3.3
after ll.mltatlons period, 7.§.8 COMPUTER SOFTWARE
home improvement financing, 19.7.5.4 . 153
leases, 21.4 scope issues, 1.5.
Magnuson-Moss warranties, 2.2.4.4 CONCEALMENT
mobile home financing, 17.8.2.5 see also FRAUDULENT CONCEALMENT; MISREPRESEN-
COMFORT TATIONS; NONDISCLOSURE
.. affirmative concealment, 11.4.5.4
merchantability standards, 4.2.3.2.4
generally, 11.4.5.1
COMMERCIAL BUYERS half truths as, 11.4.5.2
different standards than consumer buyers, 1.7.2.2, 1.7.2.3, 1.7.3 seller’s superior knowledge, 11.4.5.3
Magnuson-Moss application, 2.2.2 statute of limitations, tolling, 7.6.6
new home warranties, availability, 18.3.3 statutory breach, 11.4.5.5
notice of breach, reasonable time standard, 7.2.3.2, 7.2.3.3 tort claims, 11.4.5
COMMERCIAL LEASES UDAP violations, 11.1.5
see also LEASES CONDITIONS PRECEDENT
different treatment, 21.1.4 characterization, 7.7.3

deceptive conditions, 7.7.3
directions for use as, 7.7.2.5
noncompliance, effect, 7.7.3
COMMON LAW parol evidence exception, 3.7.9
breach of contract, see BREACH OF CONTRACT restrictions, 7.7.3
disclaimers, effect on claims and defenses, 5.15.3

. CONDOMINIUMS
federal preemption, 1.5.11 .

new home warranties

frjgg’f;f; Eﬁ?UB SCIZAIMS see also NEW HOME WARRANTIES
g Y, -9 express warranties, 18.6

misrepresentation claims, 11.4 implied warranties, application, 18.3.5.2
negligence, see NEGLIGENCE P - PP T
state-by-state analysis, Appx. H

perfect tender rule, see PERFECT TENDER RULE statutory warrantios. 18.5
statutory warranties, relationship, 1.6.3 Y T

COMMERCIAL VEHICLES
lemon laws, application, 14.2.3.6

unconscionability doctrine, 11.2.1 CONDUCT

warranty law, see COMMON LAW WARRANTIES see PRE-SALE CONDUCT; POST-SALE CONDUCT
COMMON LAW WARRANTIES CONFIDENTIALITY CLAUSES

see also WARRANTIES settlement agreements, 13.7.3.4

breach of warranty, damages, 19.4.4
express warranties

new homes, 18.6

service transactions, 19.4.2

CONFLICT OF WARRANTIES
see also MULTIPLE WARRANTIES
circumstances, 3.10

federal preemption, 1.5.11 CONSEQUENTIAL DAMAGES

habitability, 18.3 see also DAMAGES

implied warranties assumption of risk defense, applicability, 7.7.2.3
new homes, 18.3 attorney fees, 10.7
service transactions, 19.4.3 auto repair negligence, 19.5.4

overview, 1.2.7, 19.4.1 canceled sales, 10.3.1, 10.5.1

scope issues, 1.5.4, 1.5.5, 1.5.10 cover

statutory warranties, relationship, 1.6.3, 18.4.9 failure to, effect, 10.3.3.1

workmanlike manner, 18.3, 19.4.3 higher costs, 10.3.3.1, 10.3.3.2

credit rating damage, 10.5.3.1.4

cure
compensation not prerequisite to right, 8.2.7.8.3
refusal of rightful cure, effect, 8.2.7.9

defenses, generally, 7.7.2.1

defined, 10.5.1, 17.8.5.3

COMPARATIVE NEGLIGENCE

see also NEGLIGENCE

contributory negligence distinguished, 12.4.5
defense to negligence claim, 12.4.5
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CONSEQUENTIAL DAMAGES (cont.)
disclaimers and exclusions
disclosure requirements, 2.6.4.9, 2.7.5.2
full warranties, 2.5.5
limited remedy clauses, interdependency, 9.5.3
personal injury claims, unconscionability, 5.12
unconscionability, generally, 9.6
documenting, 10.5.3.1.1
economic loss, see ECONOMIC LOSS
financing costs as, 8.4.5.4, 10.5.3.1.3
generally, 10.5.1, 10.5.3
inclusions, 10.5.1
inconvenience, aggravation, loss of time, 10.5.3.4
leases, 21.3.5.5
lemon law claims, 14.2.8.7.3, 14.2.10.5.2
limited remedy clauses
failure of essential purpose, 9.5.3
unconscionability, 9.6.2
validity, 9.5.4, 9.6.2
lost wages, 10.5.3.1.2
Magnuson-Moss claims, 2.7.5.1
mental anguish, 10.5.3.3
mobile home cases, 17.8.5.3
new home cases, 18.7.4
non-canceling buyer, 10.5.1
personal injury, see PERSONAL INJURY DAMAGES
pleading, 13.3.8
proof, 10.5.4
property, see PROPERTY DAMAGE
recovery, generally, 10.5.1
repossession damages, 10.5.3.1.5
resales after cancellation, proceeds, restrictions, 8.4.4.4
substitute transportation and housing, 10.5.3.1.2
unconscionable contracts, 11.2.8.4

CONSISTENT WARRANTIES
see CUMULATIVE WARRANTIES

CONSPICUOUSNESS
see also DISCLOSURE
Buyers Guide, used cars, 5.8.7, 15.8.3.1, 15.8.5
definition, 2.5.5, 5.8.2
determination, reasonable person standard, 5.8.9
disclaimers, requirement, 5.8, 5.11.3
new homes, 18.3.7
question of fact, 13.8.1.5
used cars, 15.4.3
FTC Used Car Rule, 5.8.8, 15.4.4
lemon law rights, notice 14.2.5.4
limited remedy clauses, 9.7
merger clauses, 3.8.5
plain language laws, 5.8.10, 9.7.3, 20.4.3

CONSTITUTIONAL CHALLENGES
DMY, refusal to issue clear title to buyer, 8.4.5.2.3
lemon laws, 14.2.2

allowance for use formulas, 14.2.8.8

dispute resolution mechanisms, 14.2.9.6

CONSTRUCTION
see also BUILDERS

mobile home standards, see NATIONAL MANUFACTURED

HOUSING CONSTRUCTION AND SAFETY
STANDARDS ACT

negligence, 12.4.1.1, 12.4.1.3

new homes

see also NEW HOME WARRANTIES

good and workmanlike, 18.3.2-18.3.5, 18.3.6.4
UDAP claims, 11.1.5
warranty laws, application, 1.5.5

CONSUMER CONTRACTS

see also CONSUMER TRANSACTIONS; CONTRACTS
arbitration, see ARBITRATION AGREEMENTS
Buyers Guide, used cars, incorporation, 5.8.7

defenses, see DEFENSES

inspection clauses, effect, 4.4.3, 8.2.2.3

layered contracting, 3.6.2

oral modification, 3.6.3

post-sale modification, 3.6

repair provisions, effect, 8.2.7.8.2

time to inspect provisions, validity, 8.2.2.3

UCC principles, 3.8.2

unconscionability, see UNCONSCIONABILITY
warranties, see WARRANTIES; WARRANTIES (UCC)

CONSUMER FINANCE LEASES
see also CONSUMER LEASES; FINANCE LEASES; LEASES
Article 2A treatment, 21.1.4
qualifying leases, 21.1.4
rejection of goods, 21.3.5.2
revocation of acceptance, 21.3.5.3
status as, 21.1.2, 21.1.4
warranties
dealer obligations, 21.6.2
lessor obligations, 21.3.2
manufacturer liability, 21.5.6
overview, 21.1.3
warranty defenses, raising, 21.4

CONSUMER LEASES
see also LEASES
Article 2, application, 21.2.1.3, 21.2.2
Article 2A, application, 21.2.1.2
automobile leases, see AUTOMOBILE LEASES
breach of warranty, damages, 21.3.4
Consumer Leasing Act remedies, 21.2.5
criteria, 21.1.4
dealer-originated leases, 21.1.2, 21.1.4, 21.6.1
dealer warranty obligations, 21.6
default, 21.3.5.3, 21.3.6, 21.4.3.3
remedies cumulative, 21.3.7
definition, 21.2.6
disclaimers, 21.3.3, 21.6.4
finance leases, see CONSUMER FINANCE LEASES
financer-originated leases, 21.1.2, 21.1.4
implied warranties
lessor obligations, 21.3.2
disclaimer, 21.3.3, 21.6.4
manufacturer obligations, 21.5.5
lessor warranty obligations, 21.3
Magnuson-Moss Warranty Act, application, 2.2.5, 21.2.3
manufacturer warranty obligations, enforcing, 21.4.3.4, 21.5
rejection of goods, 21.3.5
revocation of acceptance, 21.3.5
state law, 21.2.7
structure, 2.2.5.2, 21.1.2
tort claims, 21.2.7
UDAP claims, 21.2.7
unconscionability claims, 21.2.6
warranties, overview, 21.1.3
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CONSUMER LEASES (cont.)
warranty defenses, raising, 21.4
withholding payments, 21.3.6, 21.4

CONSUMER LEASING ACT (CLA)
warranty disclosures, 21.2.5
lessor liability, 21.4.3.2

CONSUMER PRODUCT SAFETY ACT
Magnuson-Moss Warranty Act, relationship, 2.2.1.2
preemption issues, 1.5.11.5, 12.3.3

CONSUMER PRODUCTS

see also AUTOMOBILE SALES; HOME IMPROVEMENTS

cars, see NEW CARS; USED CAR SALES

defective, see DEFECTIVE GOODS

definition, 1.5.1, 1.5.10, 2.2.1.1, 21.2.3

government investigations, 7.5.7

leased items, 2.2.5.3

liability, see STRICT LIABILITY

Magnuson-Moss Warranty Act, application, 1.5.1, 1.5.2, 2.2.1

misuse, see MISUSE OF PRODUCT

negligent design, 12.4.1.3

normal use, 2.2.1.2

reasonable and necessary maintenance, 2.5.7.4

safety, see CONSUMER PRODUCT SAFETY ACT;
PRODUCTS SAFETY

sales, see CONSUMER TRANSACTIONS; SALES OF
GOODS

scope issues, 1.5.1, 1.5.2, 1.5.10

status as, 2.2.1.2

strict liability doctrine, application, 12.3.3

UCC Article 2, application, 1.5.1

unmerchantable, examples, 7.3.7.1

unreasonably dangerous, 12.3.5

use after cancellation of sale, 8.4.6.4

used products, see USED GOODS

warranties, see WARRANTIES; WARRANTIES (UCC)

CONSUMER PROTECTION CLAIMS
see also UDAP CLAIMS

disclaimers, validity, 5.15.2

limited remedy clauses, application, 9.4.4
new cars, see LEMON LAWS (STATE)

CONSUMER PROTECTION LAWS (STATE)
federal preemption, 1.5.11, 12.3.3

leases, application, 21.2.7

lemon laws, see LEMON LAWS (STATE)

mobile homes, NMHCSSA, preemption, 17.3.5
products liability, 12.3.1

products safety, 12.3.3

UCC, relationship, 1.6.2

UDAP statutes, see UDAP STATUTES (STATE)
warranty disclaimers, effect on claims under, 5.15.2

CONSUMER TRANSACTIONS
see also CONSUMER CONTRACTS
“as 1s” disclaimers, validity, 5.11.2
disclaimers
implied warranties, validity, 5.11.2
knowledge requirement, 5.9
economic damages, 12.2.2
good faith obligation, 11.3, 15.6.3
goods transactions, see SALES OF GOODS
leases, see CONSUMER LEASES
mixed transactions, see MIXED TRANSACTIONS
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plain language laws, 5.8.10, 9.7.3

predominant purpose, 19.3

privity requirements, 1.8.2.2, 6.1

reasonable expectations, 3.8.2

self-help remedies, see SELF-HELP REMEDIES
service transactions, see SERVICE TRANSACTIONS
UCC policy of liberal construction, 1.7.2
unconscionability standards, 11.2.4.3.1

unwritten understandings, 3.8.2

usage of trade, applicability, 5.11.2

CONSUMER WARRANTY LAWS
see WARRANTY LAW

CONSUMERS

see also BUYERS

complaints, government investigation, 7.5.7

cumulation of statutory rights, 1.6.2

definition, 1.5.10, 2.2.2, 2.3.5, 2.5.2, 14.2.3.6, 15.4.5.2, 20.9,
21.2.3

depositions, 13.5.4

different standards than commercial buyers, 1.7.2.2, 1.7.2.3,
1.7.3

FTC advisory opinions, seeking, 2.1.2

full warranties, reasonable duties, 2.5.7

lessees, status as, 2.2.5.4

Magnuson-Moss application, 2.2.2

merchant status, 4.2.2.2

notice of breach, reasonable time standard, 7.2.3.2

reasonable expectations, 3.8.2

remedies, see BUYER’S REMEDIES; SELF-HELP REMEDIES

subsequent owners, inclusion, 2.5.2
warranty disclaimers, actual knowledge requirement, 5.9
warranty preconditions, step-by-step procedures, 2.6.4.6

CONTAINERS
see also PACKAGING
merchantability standards, 4.2.3.3

CONTENTION QUESTIONS
depositions, 13.5.4

CONTRACT DEFENSES
application to arbitration agreements, 13.4.2.2
application to warranty conditions, 7.7.3

CONTRACT LAW

see also CONTRACTS

arbitration agreements, application, 13.4.2.2

breach of contract, see BREACH OF CONTRACT

defenses, see CONTRACT DEFENSES

parol evidence rule, see PAROL EVIDENCE RULE
perfect tender rule, see PERFECT TENDER RULE
privity of contract, see PRIVITY OF CONTRACT

CONTRACTORS
see BUILDERS; HOME IMPROVEMENTS

CONTRACTS

ambiguous, interpretation, 7.3.6.3, 7.7.4.3
parol evidence, 3.7.8, 3.8.4

breach, see BREACH OF CONTRACT

common law, see CONTRACT LAW

conditions precedent, 3.7.9

consumer, see CONSUMER CONTRACTS

defenses, see CONTRACT DEFENSES

defined, 3.8.2, 5.14, 8.5.6

disclaimer clauses, see DISCLAIMERS
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CONTRACTS (cont.)

electronic documents, 5.8.11

form contracts, see STANDARD FORM CONTRACTS
freedom of contract, see FREEDOM OF CONTRACT
fundamental assumptions, 3.7.9

good faith obligation, 11.3.3, 15.6.3

inducements to contract, 3.7.9

inspection clauses, effect, 4.4.3, 8.2.2.3

limited remedy clauses, see LIMITED REMEDY CLAUSES
modification by post-sale statements, 3.6.2

notice of breach of warranty, specification, 7.2.4

plain language laws, 5.8.10, 9.7.3, 20.4.3

repair provisions, effect, 8.2.7.8.2

service contracts, see SERVICE CONTRACTS

Statute of Frauds, written requirement, 3.6.3.2.3

time for performance, determination, 8.2.7.2.2

time to inspect provisions, effect, 8.2.2.3

UCC definition, 3.8.2, 8.5.6

unconscionability, 9.6.1, 11.2

CONTRADICTORY WARRANTIES
see INCONSISTENT WARRANTIES

CONTRIBUTORY NEGLIGENCE

see also ASSUMPTION OF RISK; NEGLIGENCE
assumption of risk, categorization, 7.7.2.3

breach of warranty claims, application, 7.7.2.1
buyer’s conduct as, 7.7.2.1, 7.7.2.3

comparative negligence distinguished, 12.4.5
failure to abide by directions as, 7.7.2.5

negligence defense, 12.4.5

pleading, 13.3.11

strict liability defense, 12.3.7

CONVERSION
auto repairs, unlawful retention of car, 19.8.1.1

COOLING-OFF PERIOD RULE (FTC)
see also COOLING-OFF PERIODS

home improvement sales, 19.7.1.3

used car sales, application, 15.5.2.2

COOLING-OFF PERIODS
credit repair organizations, 19.7.1.5
FTC Rule, see COOLING-OFF PERIOD RULE (FTC)
home improvement contracts
FTC rule, 19.7.1.3
state law, 19.7.1.4, 19.7.1.5
TIL rescission, 19.7.1.2
used cars, 15.5.2.2

CORPORATE LIABILITY
insolvent home improvement contractors, 19.7.5.3

CORROBORATIVE EVIDENCE
see also EVIDENCE
defective condition at delivery, 7.5.2-7.5.8

COST
see EXPENSES; PRICE; REPAIR COSTS

COSTS
see ATTORNEY FEES AND COSTS

COURSE OF DEALING
see also USAGE OF TRADE
contract modification, 3.8.2
defined, 3.7.4.2

parol evidence, 3.7.4

COURSE OF PERFORMANCE
contract modification, 3.8.2
defined, 3.7.4.3

parol evidence, 3.7.4

COVER

see also CANCELLATION RIGHTS (UCC); SUBSTITUTE
GOODS

cost of substitute goods, recovery, 10.3.3

delay, effect, 10.3.3.4

enhanced value, recovery, 10.3.3.2

failure to, effect, 10.3.3.1, 10.3.4

good faith requirement, 10.3.3.3

improper, burden of proof, 10.3.3.3, 10.3.4

inclusions, 10.3.3.2

notice of intention, 10.3.3.1

offset for expenses saved, 10.3.3.5

qualifying goods, 10.3.3.2

reasonableness requirement, 10.3.3.3

substitute transportation, 10.5.3.1.2

UCC authorization, 10.3.3.1

CREDIT CARD PAYMENTS
auto repairs, stopping, 19.8.1.2

CREDIT RATING

damage to
protecting in settlement negotiations, 13.7.3.3
recovery as consequential damages, 10.5.3.1.4

CREDIT REPAIR ORGANIZATION STATUTES (STATE)
home improvement contracts, application, 19.7.1.5
used car sales, application, 15.5.2.2

CREDIT STATUTES
credit repair, see CREDIT REPAIR ORGANIZATION
STATUTES (STATE)
HOEPA, see HOME OWNERSHIP AND EQUITY
PROTECTION ACT (HOEPA)
mobile home claims under, 17.8.2.4
federal statutes, 17.8.2.4.2, 17.8.2.4.3
state statutes, 17.8.2.4.1
MVRISA, see MOTOR VEHICLE RETAIL INSTALLMENT
SALES ACTS (MVRISA)
RESPA, see REAL ESTATE SETTLEMENT PROCEDURES
ACT (RESPA)
RISA, see RETAIL INSTALLMENT SALES ACTS (RISA)
TILA, see TRUTH IN LENDING (TIL)

CREDITORS
see also THIRD PARTY CREDITORS
FTC Holder Rule, see HOLDER RULE (FTC)
home improvement loans

asserting claims against, 19.7.5.4

tort and other liability, 19.7.5.5
liability for damages, 8.5.1, 8.5.3, 8.5.5, 8.5.6
Magnuson-Moss liability, 2.2.4.4
mobile homes

claims against, 17.8.2.5

federally insured, responsibilities, 17.4.4, 17.8.2.5
revocation of acceptance, notification, 8.3.6.4
service contract defenses, raising against, 20.7.5
unconscionability, 11.2.4.4
warranty actions, adding as party, 13.3.9.2

CUMULATIVE REMEDIES
see also CUMULATIVE WARRANTIES
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CUMULATIVE REMEDIES (cont.)
cancellation remedies, 8.4.1
statutory rights, 1.6.2, 1.6.3

CUMULATIVE WARRANTIES

see also CUMULATIVE REMEDIES; MULTIPLE
WARRANTIES

consistency requirement, 3.10.2

overview, 3.10.1

new home warranties, 18.4

presumption, 3.10.1

CURE
see RIGHT TO CURE

CUSTOMER SATISFACTION POLICIES
warranty status, 2.2.3.3, 3.2.2.1

CUSTOMERS
see BUYERS; CONSUMERS; GUESTS

DAMAGE

see also ACCIDENTS

economic loss distinguished, 12.2.6

lemon law cancellations, after, liability, 14.2.8.10
mobile homes, transport and set up, 17.7

new cars, prior to delivery, 11.4.5.5, 14.6, 15.7.5
personal injury, see PERSONAL INJURY DAMAGES
property damage, see PROPERTY DAMAGE

DAMAGED GOODS
see DEFECTIVE GOODS

DAMAGES
actions for, see ACTIONS
actual damages, see DAMAGES, ACTUAL
auto repair law violations, 19.8.3.2.4
breach of warranty
accepted goods, recovery, 8.2.7.9, 8.3.4
after refusal of rightful cure, 8.2.7.9
common law warranties, 19.4.4
deduction of damages, 8.5
leases, 21.3.4, 21.3.7
overview, 1.8.5
title warranty, 10.4.10
written warranties, 2.5.3.1
burden of proof, 10.3.4
buyer’s conduct as cause, see under DEFENSES
buyer’s opinion, 10.4.5
canceled sales
comparison with keeping goods, 10.2
cover, recovery of expenses, 10.3.3
deducting, 8.5
difference in price, 8.1.1, 10.3.4
expenses of holding and reselling, 10.3.5
formula for determination, 10.3.3.5, 10.3.4
generally, 10.3.1
itemization, necessity in notice, 8.3.6
no cover, 10.3.4
offset for buyer’s use, 10.3.6
purchase price, recovery, 10.3.2
substitute goods, recovery of cost, 10.3.3
third party secured, 8.4.5.4
cancellation rights, cumulative remedies, 8.4.1
causation-in-fact, burden of proof, 7.4.1
CLA violations, 21.2.5
condominiums, 18.5.1
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consequential damages, see CONSEQUENTIAL DAMAGES
contractual limitations, 9.1
deductions for, see DEDUCTIONS FROM OUTSTANDING
BALANCE
direct damages, see DIRECT DAMAGES
economic loss, see ECONOMIC LOSS
FTC Used Car Rule violations, 15.8.8
incidental damages, see INCIDENTAL DAMAGES
inconvenience, aggravation, loss of time, 10.5.3.4
lemon law claims, 1.8.5
new cars, 14.2.8.7.3, 14.2.10.5-14.2.10.7
used cars, 15.4.5.8
Magnuson-Moss claims, 1.8.5, 2.5.3.1, 2.7.5
class actions, 2.7.7
limited to period of ownership, 2.2.2
pleading, 2.7.4
misrepresentations, 11.4.7.1, 11.4.7.2
mitigation, see MITIGATION OF DAMAGES
mobile home cases, 17.8.5
multiple damages, see DAMAGES, MULTIPLE
new car cases
incidental and consequential damages, 14.2.8.7.3
lemon laws, 14.2.10.5-14.2.10.7
non-lemon law actions, 14.2.10.5.3, 14.4
new home cases, 18.7.3-18.7.6
condominiums, 18.5.1
negligence claims, 12.4.4
service transactions, 19.5.4
noncanceling buyer
breach of warranty, 10.4.1
buyer’s opinion, 10.4.5
comparison with canceling buyer, 10.2
cost of repair, 10.4.3
reduced value of goods, 10.4.1
resale price, 10.4.4
revocation unavailable, 8.3.3.2
special circumstance exception, 10.4.2, 10.4.9
subjective measure, 10.4.9
personal injuries, see PERSONAL INJURY DAMAGES
post-sale warranty disclaimers, 5.7
property damage, see PROPERTY DAMAGE
punitive, see DAMAGES, PUNITIVE
questions of fact, 13.8.1.5
RESPA violations, 17.8.2.4
right to cure, compensation not prerequisite, 8.2.7.8.3
security interest, failure to terminate upon demand, 8.4.5.2.3
self-help remedies, 1.8.4
service transactions, negligence, 19.5.4
special circumstance exception, 10.4.2, 10.4.9, 10.4.10
statutory damages, see DAMAGES, STATUTORY
TIL violations, 17.8.2.4
title warranty breaches, 10.4.10
UCC damages, 10
unconscionable contracts, 11.2.8.4
use of goods, effect on recovery, 8.4.6.1, 8.4.6.5
warranty duration not disclosed, 2.6.4.4
warranty procedures not disclosed, 2.6.4.6
wrongful rejection of goods, 8.2.7.9

DAMAGES, ACTUAL

see also DAMAGES

auto repair negligence, 19.5.4
Magnuson-Moss claims, 2.7.5.1
negligence claims, requirement, 12.4.4
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DAMAGES, ACTUAL (cont.)

plain language law violations, 5.8.10, 9.7.3

service contract breach, 20.5.2

warranty disclosures, pre-sale unavailability, 2.6.5.1

DAMAGES, MULTIPLE

see also DAMAGES

lemon law claims, 14.2.10.7
Magnuson-Moss claims, 2.7.5.3

DAMAGES, PUNITIVE
see also DAMAGES
auto repair law violations, 19.8.3.2.4
breach of contract, 10.6, 14.4.3.2
common law warranty actions, 19.4.4
fraud claims, 11.4.1.2, 11.4.7.2, 15.9.1.4
home improvement cases, 19.7.5.5
lemon law claims, 14.2.10.7, 14.4.3.2
Magnuson-Moss claims, 2.7.2.1, 2.7.5.3, 14.4.3.2
misrepresentations, 11.4.7.2
new car cases, 14.2.10.7, 14.4.3.2
new home cases, 18.7.6

condominiums, 18.5.1
tort claims, 5.15.1, 11.4.7.2
UCC claims, 10.6, 14.4.3.2
unconscionable contracts, 11.2.8.4

DAMAGES, STATUTORY

FTC Used Car Rule violations, 15.8.8
lemon law claims, 14.2.10.7
Magnuson-Moss claims, 2.7.5.3

TIL claims, 17.8.2.4

DANGEROUS PRODUCTS

see also SAFETY STANDARDS
automobiles, repair attempts, 14.2.6.3.1
government investigations, 7.5.7
negligence claims, 12.4.1

strict liability, 12.3

unreasonably dangerous, definition, 12.3.5
warnings, inadequate, 12.3.6, 12.4.1.5

DEALERS
see also DIRECT SELLERS; RETAILERS; SUPPLIERS
agency relationship to manufacturer, 6.2.5.2, 19.8.5.1
implied warranty disclaimers, 2.3.2, 21.6.4
inspection of goods, 5.15.1, 12.4.1.4
leases
dealer-originated leases, 21.1.2
disclaimers, 21.6.4
warranty obligations, 21.3, 21.4.3, 21.6
lemon laws, application, 14.2.3.7.2
limited remedy clauses, scope, 9.4.1
Magnuson-Moss liability, 2.2.4.3
manufacturer’s warranty
adoption, 2.2.4.3, 6.2.6
deductions for breach, 8.5.6
liability for, 6.2.6, 8.5.6
mobile homes
express warranties, 17.4
HUD insured, responsibilities, 17.4.4, 17.7.5, 17.8.2.5
implied warranties, 17.5
revocation of acceptance, 16.6.7
transport and set-up damage, liability, 17.7.5
new cars, see AUTOMOBILE DEALERSHIPS

non-warranty repairs, manufacturer’s liability, 19.8.5.1
repairs by, 6.2.5.2, 19.8.5.1

service contracts, see SERVICE CONTRACTS

used cars, see USED CAR DEALERS

warranties, see WARRANTIES

warranty actions, adding as party, 13.3.9.1

DECEIT
see FRAUD CLAIMS; MISREPRESENTATIONS; TORT
CLAIMS

DECEPTIVE PRACTICES

see also UNFAIR AND DECEPTIVE ACTS AND PRACTICES
(UDAP)

auto repairs, 19.8.4

deceptive warranty, defined, 6.3.7, 9.11

merger clauses, 3.8.5

scope issues, 1.5.4

UDAP standards, 11.1.2

used cars, 15.8.7

warranty misrepresentations, 11.1.6

DEDUCTIONS FROM OUTSTANDING BALANCE
arbitration clauses, application, 13.4.3.1
assignee creditors, 8.5.1, 8.5.2, 8.5.5, 8.5.6
circumstances, 8.5.1

home improvement cases, 19.7.5.4

installment payment deductions, 8.5.3

lease payments, 21.3.6

manufacturer’s breach of warranty, 8.5.6
mobile homes, 17.8.6

new cars, 14.5.2

notice requirements, 8.5.5

practical problems, 8.5.4

repossession, avoiding, 8.5.2, 8.5.4

retailers who have disclaimed warranties, 8.5.6
sample notice, Appx. J.3

UCC self-help remedy, 8.1.1

DEFECTIVE GOODS
burden of proof, 2.5.7.4
cancellation rights, see CANCELLATION RIGHTS (UCC)
circumstantial evidence, 7.4.2
concealment, 11.1.7, 11.4.5.4
contractual limitations on remedies, 9.1
defective condition, 12.3.4
delivery, proving defective at
admissions by seller or manufacturer, 7.5.3
expert testimony, 7.5.8
eyewitness testimony of performance, 7.5.1
government investigations, 7.5.7
negating other causes, 7.5.2
proper use and maintenance, supporting evidence, 7.5.2
repairs by seller, 7.5.4
replacement parts work well, 7.5.5
similar claims by others, 7.5.6
design defects, see DESIGN DEFECTS
diminished resale value, 2.7.5.1
discarding, 8.2.4
disputes, final judge of defect, 2.4.2
duty to disclose, 15.6.3
expiration of warranty period, 7.7.4
full warranties, remedy without charge, 2.5.3
inspection, see INSPECTION
investigatory agencies, 7.5.7
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References are to sections

DEFECTIVE GOODS (cont.)
keeping
damages, 10.4
strategic decisions, 13.2.2
known material defects, failure to disclose, 11.3.5, 5.13
latent defects, see LATENT DEFECTS
minor defects
acceptability, reasonable grounds, 8.2.7.6.4
cumulative effect, 8.3.2.2, 14.3.3.2
mobile homes, 17
common defects, 17.1.3
motor homes, 14.8.4
negligence claims, 12.4
new cars, 14
Internet resources, 14.9.1
new homes, 18
common defects breaching implied warranties, 18.3.6.4
notice of defect, see NOTICE OF BREACH
patent defects, see PATENT DEFECTS
pre-sale inspection, effect, 4.4
remedies, 4.4.4
refunds of purchase price, see REFUNDS
rejection, see REJECTION OF GOODS
repairs, see REPAIRS
replacement, see REPLACEMENT
return to seller, burden of cost, 8.2.7.8
revocation of acceptance, see REVOCATION OF ACCEP-
TANCE
right to cure, see RIGHT TO CURE
seller’s ignorance, effect, 8.2.7.6.5
seller’s knowledge, effect, 7.7.4.3
notice of breach, 7.2.2, 7.2.5.1
shaken faith doctrine, 8.2.7.4
strict liability, 12.3
substantial impairment test, 8.3.2.1-8.3.2.3, 13.3.3
lemon laws, 14.2.4.5
substitute goods, see COVER; SUBSTITUTE GOODS
tort claims, see TORT CLAIMS
UDAP violations, 11.1.5, 11.1.7
unmerchantable, examples, 7.3.7.1
unreasonable use, full warranties, effect, 2.5.7.4
unreasonably dangerous, 12.3.5
used cars, 15
warning of defects, 12.3.6, 12.4.1.5
warranty claims, see WARRANTY CLAIMS

DEFENDANTS
see also PARTIES
Magnuson-Moss claims, attorney fees, 2.7.6.7

DEFENSES
breach of warranty claims, 7.7
assumption of risk, 7.7.2.3
buyer’s conduct, 7.7.2
expiration of warranty, 7.7.4
failure to give notice of breach, 7.2.1
generally, 7.7.1
noncompliance with conditions precedent, 7.7.3
pleading, 13.3.11
statute of limitations, 7.6
collection actions, warranty defenses, 7.6.8
leases, 21.4
lemon law defenses, 14.2.7
contract defenses, see CONTRACT DEFENSES
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depositions
defense witnesses, 13.5.3
experts, 14.9.4.2.5
failure to mitigate, see MITIGATION OF DAMAGES
FTC preservation rule, see HOLDER RULE (FTC)
lemon law obligations, 14.2.4.4
assistive technological devices, 16.7.2
new home cases, 18.6
mistake, see MISTAKE
negligence claims, 12.4.5
service contract defenses, 20.7.5
set-offs, see SET-OFFS
statute of limitations, see STATUTE OF LIMITATIONS
warranty disclaimers, effect on common law claims, 5.15.3

DEFICIENCY ACTIONS
see COLLECTION ACTIONS

DEFINITIONS

agreement, 3.8.2

bargain, 3.5.1

burden of establishing, 7.4.1

buyer, 1.5.9

catalogue or mail order sales, 2.6.5.3

conformity, 7.3.2, 14.2.4.5

consequential damages, 10.5.1, 17.8.5.3

conspicuous, 2.5.5, 5.8.2

consistent, 3.10.2

consumer, 1.5.10, 2.2.2, 2.3.5, 2.5.2, 14.2.3.6, 15.4.5.2, 20.9,
21.2.3

consumer lease, 21.2.6

consumer product, 1.5.1, 1.5.10, 2.2.1.1, 21.2.3

contract, 3.8.2, 5.14, 8.5.6

contradictory, 3.10.2

course of dealing, 3.7.4.2

course of performance, 3.7.4.3

dealer, 15.4.5.2

deceptive warranty, 6.3.7, 9.11

deceptive warranty conditions, 7.7.3

defective condition, 12.3.4

goods, 1.5.1

implied warranty, 2.3.1, 2.3.6.2

incidental damages, 10.5.1

lease, 21.2.1.2

manufactured home, 17.3.2

manufacturer, 14.2.3.7

merchant, 1.5.8, 4.2.2.2

merchantable, 4.2.3.1, 7.3.7.1

model, 3.4.1

motor vehicle, 14.2.3.4

new, 14.2.3.3

normally, 2.2.1.2

prospective buyer, 2.6.5.4

purchase, 10.3.3.2, 14.2.3.4, 21.2.4

purchase price, 14.2.8.7

reasonable and necessary maintenance, 2.5.7.4

reasonable duty, 2.5.7.2

reasonable number of attempts, 2.5.6

refund, 2.5.3.1

repair, 2.5.3.1

replacement, 2.5.3.1

sale, 14.2.3.4, 21.2.4

sample, 3.4.1

seller, 1.5.8

service contract, 2.3.8.1, 20.2
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References are to sections

DEFINITIONS (cont.)

strict liability, 12.2.1

substantial impairment, 8.3.2.2
supplier, 2.2.4.1, 2.3.6.2, 21.2.3
unreasonably dangerous, 12.3.5
usage of trade, 3.7.4.4

used motor vehicle, 15.4.5.2, 15.8.2.1
warrantor, 1.5.8, 2.2.4.1, 2.3.6.2, 21.2.3
without charge, 2.5.3.2

workmanlike, 19.4.3

written warranty, 2.2.3.1, 2.2.3.7

DELAY

cancellation, effect, 8.3.3, 8.3.5
cover, obtaining, effect, 10.3.3.4
repairs, remedies, 8.3.2.6

DELIVERY
see also NONDELIVERY
breach of warranty, accrual of cause of action, 7.6.1
defective condition at, proving
admissions by seller or manufacturer, 7.5.3
difficulties, 10.4.2
expert testimony, 7.5.8
eyewitness testimony of performance, 7.5.1
government investigations, 7.5.7
merchantability warranty, 7.3.7.2
mobile homes, 17.8.4
negating other causes, 7.5.2
present characteristic warranties, 7.3.6.1.4
proper use and maintenance, supporting evidence, 7.5.2
repairs by seller, 7.5.4
replacement parts work well, 7.5.5
similar claims by others, 7.5.6
defining when delivery occurs, 7.6.2
late, remedies, 8.3.2.6
mobile homes, 17.7
new cars, undisclosed prior damage, 14.6
pre-delivery inspection forms, 2.2.3.1
statements made after, 3.6.3
statements made at, 3.6.1
statements read after, 3.6.2
time for performance as date of, 8.2.7.2.2

DEMONSTRATOR CARS

see also MOTOR VEHICLES; NEW CARS

FTC Used Car Rule, application, 15.8.2.1

lemon laws, application, 14.2.3.3

new car damage disclosure laws, application, 15.7.5

DEPARTMENT OF HOUSING AND URBAN DEVELOP-
MENT (HUD)
see also HUD LABEL; HUD WARRANTY
mobile homes standards
administrative enforcement, 17.3.6
construction and safety standards, 17.3
defect investigations, 7.5.7
installation standards, 17.7.2
label as express warranty, 17.3.7, 17.4.1
warranty requirements, 17.4.4, 17.7.5, 17.8.2.5
NMHCSSA enforcement, 17.3.1, 17.8.1

DEPARTMENT OF MOTOR VEHICLES (DMYV)
clear title, issuance to buyers, 8.4.5.2.3

DEPOSITIONS
see also DISCOVERY

consumer plaintiff, 13.5.4

contention questions, 13.5.4

defense witnesses, 13.5.3

expert witnesses, 13.8.4.3

home improvement contractors, 19.7.3

new car cases, 14.9.4.2
dealer’s service manager, 14.9.4.2.3
defense experts, 14.9.4.2.5
manufacturer’s representative, 14.9.4.2.2
selection of deponents, 14.9.4.2.1
service technicians, 14.9.4.2.4

sample discovery, Appx. L.1.2.2

DEPRECIATION
full warranties, refunds or replacement, deductions for, 2.5.3.1

DESCRIPTION OF GOODS (EXPRESS WARRANTY)
see also EXPRESS WARRANTIES; WARRANTIES (UCC)
affirmations of fact or promises, similarities, 3.3

breach of warranty, 7.3.6.1.3

conflict with warranty by model, 3.10.3

creation of warranty, 3.3

merchantability warranty, comparison, 3.3

quality, 3.3

sample or model warranty distinguished, 3.4.1

used car sales, 15.3.3.5

DESIGN DEFECTS
automobiles
information on specific model cars, 14.5.3.2
lemon law application, 14.2.4.2
merchantability warranty breach, 14.5.3.3
mobile homes, 17.3.4.2
negligent design, 12.4.1.3
unreasonably dangerous, 12.3.5

DETAILING
used cars, fraud claims, 11.4.5.4

DILIGENCE
see DUE DILIGENCE

DIRECT DAMAGES
see also DAMAGES
canceled sales, 10.3
defined, 10.4.1

new home defects, 18.7.3
noncanceling buyers, 10.4

DIRECT SELLERS
see also DEALERS; RETAILERS; SELLERS
manufacturer as, 6.2.5.3
manufacturer’s warranty
adoption, 2.2.4.3, 6.2.6
deductions for breach, 8.5.6
liability for, 6.2.6, 8.5.6

DIRECTIONS FOR USE OR INSTALLATION
categorization, 7.7.2.5

express warranty creation, 3.2.4

failure to abide as defense to warranty claim, 7.7.2.5
merchantability standards, 4.2.3.3

DISCLAIMERS

see also LIMITED REMEDY CLAUSES; WAIVER
actual knowledge requirement, 5.9

ambiguities created by seller’s conduct, 5.10.3
ambiguities or conflicting clauses, 5.10.1

1167



DISCLOSURE

Consumer Warranty Law
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DISCLAIMERS (cont.)
“as is,” see “AS IS” DISCLAIMERS
back of contract, validity, 5.8.4
bad faith, 5.13, 11.3.5, 15.6.3
buried disclaimers, validity, 5.8.5
buyer’s expectations, effect, 3.8.2
consequential damages
disclosure requirements, 2.7.5.2
limited remedy clauses, interdependency, 9.5.3
unconscionability, prohibition, 9.6
conspicuous requirement, 5.8, 15.4.3, 15.4.4
question of fact, 13.8.1.5
construction of disclaimer language, 5.10
defeating warranty disclaimers, 5
electronic disclaimers, 5.8.11
express warranties
basis of bargain, 3.5.1
restrictions, 3.9.1, 5.2
failure to disclose, 11.1.6
failure to examine, effect on validity, 5.9
fraud claims, effect, 5.15.1, 11.4.1.2, 13.8.3.4, 15.6.2
implied warranties, 9.4.3
consumer transaction, 5.11.2
leases, 21.3.3, 21.6.4
Magnuson-Moss restrictions, 2.3.2, 2.5.4, 5.3
mobile homes, 17.5.4
new homes, 18.3.7, 18.4.5
state restrictions, 5.4
UCC restrictions, 5.5
used car sales, 5.4.2, 154.2, 154.3, 1544

incidental damages, interdependency with limited remedy

clauses, 9.5.3
language requirements, 5.8.9, 5.9
plain language laws, 5.8.10
leases, 21.3.3, 21.6.4
limitations on remedies distinguished, 1.8.2.3, 5.1, 9.1
Magnuson-Moss restrictions, 2.3.2, 5.3, 15.4.2

manufacturer’s warranty by retailer, 2.2.4.3, 6.2.6, 8.5.6

merchantability warranty, 5.5, 5.11.2
negligence claims, validity, 12.4.5
new home warranties, 18.3.7, 18.4.5
condominiums, 18.5.1
nonbuyer remedies, validity, 6.3.7
not shown or discussed with buyer, validity, 5.8.9
oral disclaimers, 5.8.1
oral statements, of, 3.8
outside the contract, validity, 5.8.6
overview, 1.8.2.1, 5.1
parol evidence rule, 3.7.3.2
particular purpose warranty, 4.3.2.5, 5.11.2
pleading, 13.3.11
post-sale disclaimers, validity, 2.6.5.1, 5.7
protected parties, 5.6
reasonable person standard, 5.8.9
revocation of acceptance, effect on, 5.14, 8.3.2.6
rule of inconsistent terms, application, 3.7.3
sample or model warranty, 3.7.7
scope, 5.6
statutory claims, effect, 5.15.2
statutory restrictions
express warranties, 5.2
implied warranties, 5.3-5.5
leases, 21.3.3
title warranty, 4.5.1
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tort liability, effect, 5.15.1, 12.1
type size and appearance, 5.8.3
UCC restrictions, 5.13, 15.4.3
UDAP claims, effect, 11.1.1.2
UDAP violations, as, 5.15.2
unconscionability, 2.3.2.3.2, 5.12, 11.2.5
used car warranties
see also USED CAR BUYERS GUIDE (FTC)
ambiguities, 5.10.2
express warranties, effect, 15.3.1
implied warranties, 15.4.2, 15.4.3, 15.4.4
statutory warranties, 15.4.5.5, 15.4.8
“with all faults,” see “AS IS DISCLAIMERS
written requirement, 5.8.1, 5.8.11

DISCLOSURE
see also CONSPICUOUSNESS
arbitration clauses, 13.4.4
defects, 4.2.2.2, 5.13, 15.6.1
disclaimers, 5.8, 15.4.3, 15.4.4
duty to disclose, 11.4.5.1
statutory duties, 11.4.5.5
FTC Used Car Buyers Guide, 15.8.3-15.8.6
half truths, 11.4.5.2
informal dispute resolution mechanisms, 2.6.4.7, 2.8.2, 2.8.4,
14.2.9.4
latent car defects, 14.5.3.4
lemon law rights, 14.2.5.4
limited remedy clauses, 9.7
new car damage, 11.4.5.5, 15.7.5
nondisclosure, see CONCEALMENT; NONDISCLOSURE
RESPA requirements, 17.8.2.4
seller’s superior knowledge, 11.4.5.3, 11.4.5.5
service contracts, 2.3.8.2
arbitration clauses, 13.4.4.5
subsequent owner’s rights, 20.9
TIL requirements, 17.8.2.4
UDAP violations, 11.1.7
used car sales, 15.4.4, 15.6.1, 15.8
warranties, see DISCLOSURE (WARRANTIES)

DISCLOSURE (WARRANTIES)
see also DISCLOSURE
auto repairs
state law requirements, 19.8.3.2.2
written parts and labor warranty, 19.8.2
CLA requirements, 21.2.5, 21.4.3.2
conspicuous, definition, 2.5.5, 2.6.4.1
disclaimers, 5.3.3, 5.8, 15.4.3, 15.4.4
exemptions, 2.6.2
full warranties, 2.5.1, 2.6.3
informal dispute resolution mechanisms, 2.6.4.7, 2.8.2, 2.8.4
limited warranties, 2.5.1, 2.6.3, 6.3.7
Magnuson-Moss requirements
arbitration clauses, application, 13.4.4
state law preemption, 2.9.2
nonbuyer limitations, 6.3.7
plain language laws, 5.8.10
pre-sale availability
catalogue and mail order sales, 2.6.5.3
door-to-door sales, 2.6.5.4
general sales, 2.6.5.2
Internet sales, 2.6.5.5
requirements, generally, 2.6.5.1
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DISCLOSURE (WARRANTIES) (cont.)
single document, 2.6.4.1
terms required to be disclosed, 2.6.4
consequential damage exclusions, 2.5.5
consumer’s duties, 2.6.4.6
coverage, 2.6.4.3
designation as full or limited warranty, 2.5.1, 2.6.3
dispute settlement mechanisms, 2.6.4.7, 2.8.4
duration, 2.6.4.4
form, generally, 2.6.4.1
implied warranty limitations, 2.6.4.8
limitations on remedies, 2.3.3, 2.6.4.9, 9.7.1
parties who can enforce warranty, 2.6.4.2
registration cards, 2.4.3, 2.6.4.11
service contracts, 2.3.8.2
state rights, 2.6.4.10
warrantor’s obligations, 2.6.4.5
UDAP violations, 11.1.6
used cars, see USED CAR BUYERS GUIDE (FTC)
written warranties, 2.6, 5.3.3, 13.4.4

DISCOVERY
see also EVIDENCE; PRACTICE TIPS
depositions, see DEPOSITIONS
expert evidence, 13.8.4.3
gray market vehicle cases, 14.7
home improvement cases, 19.7.6.4
interrogatories, see INTERROGATORIES
manufacturer, adding to suit for purposes of, 7.5.3, 7.5.6
mobile home cases, 17.8.3
new car warranty cases, 14.9.4
depositions, 14.9.4.2
document requests, 14.9.4.1
interrogatories, 14.9.4.1
requests for admissions, 14.9.4.1
sample discovery, Appx. L.2, Appx. L.3
practice tips, 13.5, 14.9.4, Appx. L
admissions, Appx. L.1.2.2
deposition of the consumer, 13.5.4
depositions, 13.5.2, Appx. L.1.2.2
document requests, 13.5.2, Appx. L.5
interrogatories, 13.5.1, Appx. L.2-Appx. L.4
previous owner, revealing prior defects, 7.5.4
relationship of interrogatories to document requests, Appx.
L.1.24
sample discovery, Appx. L
lemon law cases, Appx. L.2, Appx. L.3
mobile home case, Appx. L.5
used car case, Appx. L.4
using, Appx. L.1.2

DISPUTE RESOLUTION MECHANISMS

arbitration, see ARBITRATION AGREEMENTS

informal mechanisms, see INFORMAL DISPUTE RESOLU-
TION MECHANISMS

DISTRIBUTORS

see also INDIRECT SELLERS; SUPPLIERS
lemon laws, application, 14.2.3.7.1
Magnuson-Moss liability, 2.2.4.1, 2.2.4.2
merchantability warranty, application, 4.2.2.1
warranty actions, adding as party, 13.3.9.3

DIVERSITY JURISDICTION
see also JURISDICTION
Magnuson-Moss claims, 2.7.2.2

requirements for, 2.7.2.3

DOCUMENTS

production requests, see DISCOVERY

single document requirement, see SINGLE DOCUMENT
REQUIREMENT

warranty litigation, evaluating the case, 13.1.2

DOOR-TO-DOOR SALES
see HOME SOLICITATION SALES

DOUBLE WIDES
see MOBILE HOMES

DRUGS AND PHARMACEUTICALS
federal preemption, 1.5.11.2

DUE DILIGENCE
UCC obligation, disclaimer restrictions, 5.13

DURATION OF WARRANTY
see WARRANTY PERIOD

DUTY OF CARE
disclaimers, validity
tort liability, 5.15.1
UCC obligations, 5.13
negligence claims, 12.4.1, 12.4.2
misrepresentations, 11.4.3.1
repair or service transactions, 19.5.2
statutory duty, 12.2.5

DUTY OF GOOD FAITH
see GOOD FAITH

ECONOMIC LOSS
see also CONSEQUENTIAL DAMAGES; DAMAGES
accidents, 12.2.3
auto repair negligence, 19.5.4
buyer’s damages, 10.5.3.1
credit rating damage, 10.5.3.1.4
direct loss, 12.2.6
financing costs, 10.5.3.1.3
fraud claims, 11.4.2.2
general standards, 10.5.3.1.1
indirect loss, 12.2.6
loss of time, 10.5.3.4
lost wages, 10.5.3.1.2
Magnuson-Moss claims, 2.7.2.1, 2.7.5.1
negligence claims, recovery, 12.2
negligent misrepresentation, 11.4.3.2
nonbuyer claims, 6.3.3.2, 6.3.3.3
personal injuries, 12.2.3
property damage, 12.2.3
property damage distinguished, 12.2.6
repairs and services, 12.2.4
repossession damages, 10.5.3.1.5
tort claims, 6.2.5.5, 12.2
special relationships, 12.2.5
statutory duty breach, 12.2.5
strict liability claims, 12.2
substitute transportation and housing, 10.5.3.1.2
vertical privity requirements
express warranties, 6.2.3
implied warranties, 6.2.4.2

EFFICIENCY
merchantability standards, 4.2.3.2.4
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ELECTRONIC SIGNATURES IN GLOBAL AND
NATIONAL COMMERCE ACT (E-SIGN)
disclaimer requirements, 5.8.11

ELECTRONIC WARRANTY DOCUMENTS
disclaimers, 5.8.11

disclosure requirements, 2.2.3.7

pre-sale availability, 2.6.5.5

written warranty status, 2.2.3.7

EMOTIONAL DISTRESS
see MENTAL ANGUISH

EMPLOYEES
see NONBUYERS

ENCUMBRANCES
see SECURITY INTERESTS

ENERGY CONSERVATION WORK
see HOME IMPROVEMENTS

ENVIRONMENTAL PROTECTION AGENCY (U.S.)
gas consumption data, effect as express warranty, 3.2.2.3

EQUITABLE ESTOPPEL

see also EQUITABLE RELIEF

manufacturer liability, 6.2.5.4

post-sale statements, 3.6.2, 3.6.3.1, 3.6.3.2.3

warranty conditions, application, 7.7.3

warranty disclaimers, seller’s conduct invalidating, 5.11.3, 5.15.3

EQUITABLE JURISDICTION
lemon law claims, necessity, 14.2.10.3

EQUITABLE RELIEF

estoppel, see EQUITABLE ESTOPPEL

injunctions, see INJUNCTIVE RELIEF

innocent misrepresentation, 11.4.4

Magnuson-Moss claims, 2.7.5.4

mistake of a material fact, 11.4.5.3

rescission, 8.1.4

UCC claims, cumulation of rights, 1.6.3

warranty disclaimers, effect on claims and defenses, 5.15.3

ESCROW
resales after cancellation, proceeds pending law suit, 8.4.4.4,
84523

ESTIMATES
automobile repairs, requirements, 19.8.3.2.2

ESTOPPEL
see EQUITABLE ESTOPPEL

EVIDENCE

see also BURDEN OF PROOF; DISCOVERY; WITNESSES
advertisements, 3.7.7

““as is”” clauses in fraud cases, 13.8.3.4

bad faith, 11.3.6

basis of bargain, 3.5.4

blue books, 10.4.7

breach of warranty, generally, 7.3.2

buyer’s opinion of value, 10.4.5, 17.8.5.1

canceled sales, gathering, 8.4.3

cancellation of sale, use of goods as negating, 8.4.6.1
circumstantial, see CIRCUMSTANTIAL EVIDENCE
conditions precedent, 3.7.9

consequential damages, 10.5.4

corroborative, see CORROBORATIVE EVIDENCE
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defective or unmerchantable condition, 7.4.2, 12.3.4
delivery, condition at, 7.5
admissions by seller or manufacturer, 7.5.3
expert testimony, 7.5.8
eyewitness testimony, 7.5.1
government investigations, 7.5.7
mobile homes, 17.8.4, 17.8.5.1
negating causes other than defects, 7.5.2
proper use and maintenance, 7.5.2
repairs by seller, 7.5.4
replacement parts work well, 7.5.5
similar claims by others, 7.5.6
demonstrative evidence, 13.8.3.8
expert evidence, see EXPERT EVIDENCE
fraud cases, 13.8.3.4
fundamental contract assumptions, 3.7.9
government or industry standards, 13.8.3.3
history of vehicle, 13.8.3.9
home improvement cases, 19.7.6.1
incidental damages, 10.5.4
indirect seller’s breach of warranty, 6.2.7, 7.5.1.3
inducements to contract, 3.7.9
industry standards, 13.8.3.3
informal dispute decisions as, 2.8.5.2, 2.8.6
informal dispute mechanisms, 2.8.5.2, 14.2.9.7
“lemon,” use of word at trial, 13.8.3.5
market compilations, 10.4.7
market price, 10.3.4
merchantability warranty, nonconformity, 7.3.7.1
mobile home defects, 17.8.4, 17.8.5.1
models, 3.7.7
negligent conduct, 12.4.2
new car defects, 14.9.1, 14.9.2, 14.9.5, 14.9.6
new home defects, 18.7.2
nonconformity, 7.3.2
as causation of damage, 7.4.1
notice of breach, admissibility, 7.2.5.2
parol evidence, see PAROL EVIDENCE
parol evidence rule, see PAROL EVIDENCE RULE
particular purpose warranty, nonconformity, 7.3.8
practice tips, 13.8.3, 13.8.7.1
proper use and maintenance, 7.5.2
recall notices as, 13.8.3.2, 14.5.3.6
repair costs, reasonableness, 10.4.3
repair estimates, admissibility, 10.4.3
requests for admissions, 10.4.8
Rule 702, 13.8.4
safety standards, 13.8.3.3
sample or model reliance, 3.4.2
samples, 3.7.7
secret warranties as, 14.5.3.2
similar acts, 13.8.3.6
similar claims, 7.5.6
spoliation, 8.4.4.1, 8.4.4.5, 13.2.5
subsequent remedial measures, 13.8.3.7
substantial impairment of value, 8.3.2.2, 14.2.4.5.4. 17.8.5.1
unconscionability, 11.2.2, 11.2.7
usage of trade, notice requirements, 3.7.4.4
value, proof difficulties, 10.4.2

EXAMINATION
see INSPECTION

EXCULPATORY CLAUSES
settlement agreements, 13.7.3.4
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EXPENSES

see also CONSEQUENTIAL DAMAGES; INCIDENTAL

DAMAGES

cancellation of sale

cover, reimbursement, 10.3.3

holding or resale, 10.3.5

recovery, 10.3.1
defective goods, return to seller, burden, 8.2.7.8
fees, see FEES
full warranty coverage, 2.5.3.2
lemon law returns, liability, 14.2.6.2
Magnuson-Moss claims, recovery, 2.7.6.8
repairs, see REPAIR COSTS
saved in consequence of seller’s breach, 10.3.3.5
settlements, inclusion, 13.7.3.1

EXPERT EVIDENCE
see also EVIDENCE; WITNESS FEES
admissibility under Daubert rule, 13.8.4, 17.8.4
blue book information, 10.4.7
cross-examining, 13.8.6
defective condition, proof
mobile homes, 17.7.3, 17.8.4
necessity, 7.4.2, 13.2.4
new cars, 14.9.1, 14.9.2, 149.5
new homes, 18.7.2
use, 7.5.8
deposing the defense expert, 13.8.4.3, 14.9.4.2.5
sample interrogatories, Appx. L.2.5
disclosure requirements, 13.8.4.3
discovery, 13.8.4.3
evaluation factors, 13.8.4.2
eyewitness testimony compared, 7.5.1.1
gatekeeping function of court, 13.8.4, 17.8.4
home improvement cases, 19.7.6.1
inspections by buyer’s expert, 13.6.1
conduct of inspection, 13.6.1.3
timing of inspection, 13.6.1.1
lemon law claims, witness fees, 14.2.10.8.5
mobile home setup, 17.7.3
negligence claims, 12.4.1.2, 19.5.2
presenting, 13.8.5
pre-trial Daubert hearing, 13.8.4.4
rejected goods, 8.4.1
Rule 702, 13.8.4, 17.8.4
safety inspections, see SAFETY INSPECTIONS
sample direct examination, Appx. M.6
sample interrogatories, Appx. L.2.5
selection of expert, 13.6.1.2

substantial impairment of value, necessity, 8.3.2.2, 14.2.4.5

timing of Daubert motion, 13.8.4.5
value of nonconforming goods, 10.4.6, 10.4.7
written report, 13.8.4.3

EXPRESS WARRANTIES
see also WARRANTIES; WARRANTIES (UCC)

affirmations of fact, see AFFIRMATIONS OF FACT OR

PROMISES (EXPRESS WARRANTY)
ambiguous, 7.3.6.3
“as is” disclaimers, effect, 5.2, 15.3.1
breach, see BREACH OF WARRANTY
burden of proof, 5.2
characterization, 3.1, 3.2.2.4.3, 7.2.2, 7.3.6.2.2
CLA disclosures, 21.2.5, 21.4.3.2
common law warranties, 19.4.2

FEDERAL

References are to sections

condominiums, 18.5, 18.6.1
conflicts with other warranties, 3.10
consistent, 3.10.2
contradictory, 3.10.2
creation, generally, 1.8.1.2, 3.1
cumulation, 3.10.1
description of goods, see DESCRIPTION OF GOODS
(EXPRESS WARRANTY)
disclaimed oral statements, 3.8.1
disclaimer restrictions, 3.9.1, 5.2
future performance, see FUTURE PERFORMANCE
WARRANTIES
HUD label, 17.3.7, 17.4.1
implied warranties, effect on, 18.3.8
interpretation, 7.3.6.3
latent car defects, application, 14.5.3.3
leases, 21.3.2, 21.5.4
lemon laws, application, 14.2.4.1
limited remedy clauses, application, 9.4.2
manufacturer’s liability, 6.2.2, 6.2.3
merger clauses, 3.8.1
merger doctrine, effect, 18.6.3.1
misuse, effect, 7.7.2.4
mobile homes, 17.4
model, see SAMPLE OR MODEL (EXPRESS WARRANTY)
new home sales, 18.6
condominiums, 18.5
effect on implied warranties, 18.3.8
limitations on, 18.6.3
new inspection stickers as, 5.2
oral statements, 3.6.1, 3.6.3, 3.8
overview, 1.8.1.2, 3.1
post-sale modifications, 3.6
pre-sale inspection, effect, 3.9.2
present condition, see PRESENT CHARACTERISTICS
WARRANTIES
promises, see AFFIRMATIONS OF FACT OR PROMISES
(EXPRESS WARRANTY)
questions of fact, 13.8.1.2
reliance, necessity, 3.5.2
revised Article 2 proposals, 3.11
samples, see SAMPLE OR MODEL (EXPRESS WARRANTY)
service contracts distinguished, 20.2
tie-ins, prohibition, 2.4.1.2
used car sales, 15.3
used goods, written warranty status, 2.2.3.4
warranty period, expiration, 7.7.4
written warranties, see WRITTEN WARRANTIES

EXTENDED WARRANTIES
see MECHANICAL BREAKDOWN INSURANCE; SERVICE
CONTRACTS

FACTORY-BUILT HOMES
see PREFABRICATED HOUSES

FALSE STATEMENTS
see also FRAUD CLAIMS; MISREPRESENTATIONS
tort claims, 11.4.3

FAMILY PRODUCTS
see CONSUMER PRODUCTS

FEDERAL ARBITRATION ACT (FAA)
see also ARBITRATION AGREEMENTS
arbitration agreements, application, 13.4.2.1
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