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New Legislation Alters Student Loan Rights  
 2006 legislation has made significant changes to the rights 
and risks of  student loan borrowers.  Some of  the highlights 
are listed below, and additional changes are detailed in 
NCLC’s Student Loan Law (3d ed. 2006) (just released in late 
December): 
 1. Identity theft is a new basis to completely dis-
charge a student loan obligation.  Borrowers must provide 
proof  of  a determination by a federal, state, or local court 
that the crime of  identity theft occurred.1 
 2.  Loan rehabilitation requirements have been loos-
ened.  (Loan rehabilitation removes the consumer’s default 
status and makes the student eligible for new loans and de-
ferments.) Borrowers now need make only nine on-time pay-
ments within a consecutive ten-month period in order to re-
habilitate their loans.2 Previously, twelve consecutive timely 
payments were required.  
 3. A new military deferment has now been created.  
The 2005 Deficit Reduction Act created a new military de-
ferment for FFEL, Direct Loans, and Perkins Loans first 
disbursed after June 30, 2001.3 There is a three-year maxi-
mum deferment for each loan, not for each borrower.4 
 4. Consolidation and reconsolidation of  student loans 
is harder to do and is less beneficial.  (Consolidation al-
lows a borrower to refinance one or more existing student 
loans, often on better repayment terms.)  A borrower who 
                 
1 In commentary, the Department of  Education agreed that requiring proof  
of  a crime could be overly restrictive, but that its hands were tied because 
the statute provides for discharge only for victims of  “crimes” of  identity 
theft.  71 Fed. Reg. 64388 (Nov. 1, 2006).  
2  The Department recently stated in final regulations that although borrow-
ers are considered to be on-time for rehabilitation purposes if  they make a 
payment within 20 days of  the due date, the rules for satisfactory repayment 
arrangements to renew eligibility will still require borrowers to make pay-
ments within 15 days of  the due date. 71 Fed. Reg. 64378, 64382, 64389 
(Nov. 1, 2006) (noting that borrowers should not be encouraged to make late 
payments or miss monthly payments). 
3 Pub. L. 109-171 § 8007, amending 20 U.S.C. §1078(b)(1)(M).   
4 71 Fed. Reg. 64378,64382 (Nov. 1, 2006), amending 34 C.F.R. §§ 674.34 
(Perkins), 682.210(t), 682.211(i) (FFEL), and 685.204 (Direct Loans). 

has already consolidated student loans will only be able to 
“reconsolidate” an already consolidated loan in four circum-
stances: 1) the borrower receives new student loans after re-
ceiving the first consolidation loan; 2) the borrower adds 
other loans to the consolidated loan within 180 days of  re-
ceiving the consolidated loan; 3) loans received before receipt 
of  the first consolidation loan may be added to a subsequent 
consolidation loan (if  available); and 4) FFEL consolidation 
borrowers may obtain a Direct Consolidation loan in order 
to obtain an Income Contingent Repayment Plan, but only if  
the loan has been submitted to the guaranty agency for de-
fault aversion.5   
 With the important exception of  income-contingent re-
payment plans, Congress also eliminated most of  the advan-
tages of  a Direct consolidation loan over a FFEL consolida-
tion.  In addition, one important advantage of  either type of  
consolidation loan was the availability of  relatively low fixed 
interest rates.  Starting July 1, 2006, most new student loans 
are at fixed interest rates, so that in the future there will be 
less benefit to consolidate these fixed interest loans.  How-
ever, this will not occur overnight.  Borrowers consolidating 
loans incurred before July 1, 2006, will be able to move into 
fixed interest loans, instead of  variable interest rates that rise 
and fall with Treasury Bill rates. 
 5.  Statutory changes are likely to lead to increased 
correspondence school fraud.  Congress eliminated the 
50% rule, which limited schools that offered more than 50% 
of  their courses through “distance education” or “telecom-
munications” from participating in the federal aid programs.6   
This allows schools offering only correspondence courses to 
participate in the student loan program.  Last time this hap-
pened, the amount of  school fraud was staggering in its 
scope and cost to both students and the government. 

New Opportunities to Challenge Phony 
Credit Counselors 
 Concern over phony credit counseling agencies is now 
heightened because counseling is now a precondition to a 
bankruptcy filing.7  Recent developments have increased the 
viability of  private litigation against numerous bogus agencies 
that try to use non-profit status to shield themselves from li-
ability.  Stripping away this fiction of  non-profit status will 
almost always lead to dramatic private remedies under the 
Credit Repair Organizations Act (CROA) and similar state 

                 
5 20 U.S.C. § 1078-3(a)(3)(B)(FFEL), 20 U.S.C. §1087e(g) (Direct).  The regu-
lations that limit “re-consolidation” to FFEL borrowers with defaulted loans 
may go beyond the provisions of  the Higher Education Reconciliation Act. 
6 20 U.S.C. § 1002(a)(3).  71 Fed. Reg. 64378 (Nov. 1, 2006) (amending the 
definitions in 34 C.F.R. § 600.2). 
7 11 U.S.C. § 521(b). 




